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this roi'oi'eaeOj Inis ii;)t saggtsred any jnstijit'.-iiii'iji 1(102

Balu Luchmi Navaijan Singh ior the accused.

P e ik s e p  jsa“ 3  S teb :s s :s J J .  The ohjoet of the reference 
seems douljtfiil. Tlie Siibdiviaional Magistrate, who is also 
Cliflirman o f the Mauieipalitj-, has in one order convicted the 
accused under s. 273 ( 1 ) of the Bengal Miiaiciptil A ct, 1884, 
and, in addition, to sentence, has, as C'haii'man, iu the same order 
directed the demolition of the addition, made to his houso. The 
act eonderaned is the commencement of a second etorej’' \'vitlaoiit 
pexmisBion. W e  can fiiid no necessity fox* such pexmission. The 
Biiilding Regulations, s. 236 ci seq , relate to Imiiding or 
rebuilding a house. The previous sections lelating to alteration 
of a hoTise eontemx^late ohstriiction or encroachments on roads. 
This is not the ground of objection. W e do not therefore see how 
the ease comes within s. 273 (1). Conseq[iiently we set aside the 
whole order. The fine, i f  paid, will be refunded.

I), s.

I - l t l 'E liO J i
r*

PllASAil.

.Sejhre Mr. Jasiiee JPrinsep aiid M r. Justice Stephen.

EMPEEOE
I’-

BH ELEKA AHAM.*

.Mufdcf— XTyisoiividn̂ ss of Mind—jDissstss hvouQhi o% xaX%%ta>T̂
Criminal liaUUtu— Penal Gade{Aet X L F ' o f  1360) ss. Si, 8S, 3CJS,

Under 8. 84 o f the Penal Cade TOsonadness of miiid prodming incapacity to 
know the nature of the act committed or that it is wrong or eoatrary to law 
is a defence to a criminal, charge, but hy 8. 8S o£ that Ctnle sticli incapacity is 
no dsEenee, if produccfl by voluntiiry droiJcenness, I f ,  however, 'voimitary dmnteea- 
ness causes a diaeaae whicii produces such iacapaoitj, then a. 84 spplieis/thoBgh: 
the disease maj' be ot a tempom'j'nature.

I n this: case the aooiised Bheleka Aham, ■while prooeedjng towm d? 
Ms field met a bo j named Batneshwar who was retnriLiifg home 
The accused without speaking , a ■word Mllpd the b o j -with a 
single strolie of his efao as ho passed. The aocnsed then made ofl

* Criinmal Reference No. 31. o f 1901. made > bj' A. porteotis, Baq.,, Offidatihs': 
SmioTw judge of Assaai Va.lley Bisw'ot. (iatect Dee^aher 1901;
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across the field putsvted h j  his father. The blo-w dealt -was 
' apparently unpremeditated, there being no quarrel or dispute of 
anjr kind. The aeoused was tried on a charge o f murder under 
s. 302 of the Penal Code by the Sessions Judge of the Assam 
Valley District with the aid of a jury.

The evidence showed that the aocused was addicted to intem
perate habits by excessive use of opium, and that for some days 
before and after MUing the boy the aeousod was irresponsible 
for his actions.

On the 30th NoTember 1901 the jury returned a verdict by  
a majority of four to one of guilty under a. 302 o f the Penal 
Oode against the aoouaed. The Se.ssiou3 Judge being unable 
to accept the verdict referred the case under a. 307 of the 
Criminal Procedure Oode to the H igh  Court.

The letter of referenee was as follow s:—

I find myself tmable to accept the verdict o f guilty m der a. 303 of the 
Indian PewMi Code amved at Ijjr the majority of the jnvy in this case for the 
f  oUfftrin" reaaaus i—

So fai' as tlie evidence on the recoj'd shows there was practically no motive 
on Bhelelca's part for killing the hoy Ratneshwar. The boy’s father clistinetly 
stated when first qsiestionecl ou the snhject— vide evidence of the itLVBstigating police 
olHcer, Bireiidra Kumar Qapta— that aeoused had no causa of qwarrol -with Mm. 
Tha suhseijuent maation of a dispute about laud, even i f  it be believed, goes for 
little, inasmuoh aa Qodhola, the father, expressly states that for aix mouths he had 

, been oa good terns with Bheleia’s family, and it is not alleged that either at the 
time of the murder or within that six months the matter of the land had been 
ever again referred to.

The How dealt hy Bheleia to the boy Batneshwav was apparently unpremeditaied, 
and there wsis no accompanying quarrel or dispute of any sort or kind. Thg 
aeoused was proceeding towards Ms field and the boy Eatneshwar was retuvning 
home when the two met, and Bheleta, without a -word spoken, inffieted the fa.tal 
blow with a due tfhich he had ia his hand, immediately afteiwai'dB making: off 
aeross the field purssued hy his father, Dhanbar. An aimless unpremeditated act o f 
this sort isprim 4/aci8  the act of a madman. 'Thoie is, however, piositive eVidoace 
to show that accnsed was then in a state of uisanity. In the first place, the 
murdered boy’s father reported at the thaaa within a few hours o f  the oeourrenise 
that hia sou had been killed by Bheleka, who had been out of his senses for «ix or 
Kvon dftys. The inrestig'ating police afflcer, who saw the accused at the time the 
deceased’s father was istill at the thana loymg the first information, states that 
Blielekft when brought to the thima "spoke violently and -without meaning ”  and 
that "h e  seeimed to he a madman.”  The ja,U HospitftI Assistant, whose opinion,; 
formed from the prisoner’ s sahsequeut conduct, when he behaved rationally, ip that.
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he was feigning madness, ailmita tliiit whuri lie first aiiw Iiiui Uis eyt's were veil ami I;i(i2
tliat. Ue looked tlireateaiiigly at the people ; ulso tbut he loftkeil thislieil aiul anij:s'j.
He further admits that for two or tin-ae days accused "displayed syinptums of rage;

Ahau.

E.HI'ESIOU 
t".

mid WHS of thraateiiiug disposition.”  He, moreover, deposes to accused beitig' noisy ut BitELEK.i. 
night in hiis cell and to hia weeping fora  considerable period on the afith August four 
(lays after liis arrest. These ore all syaiptom.s pointing to raentid dtstarhauee, ami 
tukeR ill eojijnnetion with the absolntely uniM'Ovoied character of the murder, its 
siiddeiines."!, and its aiudftssness raise a strong presumption that Bheleka when he 
killed the boy Ra,tuesliwarjwas not in a sound state of mind, and wits ineapahle of 
distinguishing right from wrong.

tlnfortunate'y, owing to the change of Civil Surgeons, the eyidcnce of no 
qualified medical officer was forthcoining: as to aecuscd’ s mental condition soon after 
the commission o f the act. The Committing’ Magistrate, with a singular want 
of eoiinnonsense, never aummoned or recorded the deposition oi; the then Civil 
Surgeon and Snpei'intexident o f the Jail, Captain MiicLcod, altliOTigli from papers 
on the record it appears that that officer did report on the prisoner’s easa.

As regards the evidence of accused’s father, Dhaubar, who is a witiies.  ̂
for the prosecution, and o f  the defence witnesses, which shows that Blieleta 
had been entirely off his head for several days before the murder, it is 
naturally to bo viewed with suspicion, but in the light of complainant’s statemaut 
at the thana on the very djiy of the murder that accused had been mad for sis or 
seven days I can see no reason myself for dishelieving it.

I consider there are aufiiicienb grounds for believing that Blioleka vras at th«; 
time ha killed the boy Rataeshwar incapable of knowing the nature of his uet, 
and that he is thei’afore entitled to an acquittal Hinder s. 8-1 of the Penal Code.

P B i3!rsi!B AWD J J .  Tlie j u r j  bsTO eonvioted; tha
accaged of murder, but the Sessions Judge lias refused to acoei)t 
tKis verdiot because l ie , oonsidera that tJie jory, while fladiug 
that the accused killed the. boy Eataeshwar should also have 
found that he was by  xeasou. of unsoimdaess o f mind incapable of 
knowing the nature of his act or that ; he w as. doiag .what is 
either -wTong or contrary to law (s. 84 o f  the Eehal ^dode)* a»d. 
that on this ground the jury should have ©cquitfced the accused.

The .eTidenee shows that the accused is ^ d ieted  to inteia|>ei>ate: 
habits by  eseessi-ye use o f opium, and that OGeasioixally or for 
soHie ^ y s  before and after killing the boy he was irr«ponsiM e 
for his actions. T he manner in  which tho boy was 
amply conflritts this.

The only doubt in our minds is'’’-whei:har th© ease falls under 
a. 84 or s. 85 o f the Indian Penal Oodo. U nder s. 84 unsoundncfsg 
of m in d . prod,ufiin.g incapacity to know the nature of the act 
committed, o r  that it is wrong or conti’a iy  to law is a defence
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to a cnminal charge, but by s. 85 giioli incapacity is no defence, 
if produced by voluntary di’unkonness. I f , liowever, voluntary 
drunkenness causes a disease 'wMcli produces suoh incapaoity, then 
s. 84 applies, though the disease m ay be of a temporary nature. 
W ithout attempting to lay down any rule as to -whut conBtitntes 
such a diseasBj we are of opinion that there was snoh a disease in 
the present case, ivhioh consequently falls under s. 84. The 
accused must therefore be acquitted. W e  so find in the present 
case. The accused must be kept in custody pending the orders of 
the Local Gfoveinment, to which the case should be reported b y  the 
Sessions Judge under s. 471 of the Code of Criminal Proce
dure. W e  are further of opinion that, i f  the case had been more 
clearly explained to the jury, and they had been made to under
stand that they should find, not only that the aooueed had killed 
the boy  under circumstances which would ordinarily amount to 
muidsr, but also whether the act oomes within s. 84 of the 
Penal Code, they would probably haye returned a proper verdict, 
BO as to have rendered this reference unnecessary.

D. s.

S c fo n  M r. Jvstice Friiisep and Mr. JvMioe Stephen.,

KESHW AE JuAL SHAHA
V.

Q-IRISH CHUNDEE DUTT.*
Ganja—-Sale of, mihouf license }>y seritani in presenoe o f master— Meceipt o f  

money hi/ sermnt— Servant, liabiUtg q f—Hengal JUxcise A ct (Hengal A c t  V I I  o f  
m '8 )  s. m-r-FenaX Code C^ot X L V  o f  1860) ss. 64:, 40 aad 114.

Wliere both master and aex'vami were ja-esent at the sale, o f ganja. in 
conteaventioii of the terins o f his Uceiiso and the servant received the 
money paid for the

SelS, that,, having regard to the provisidne o f s. 84 of the Peiml Code, the 
BeiYsm’fc was gnilty of the otfence of selling gawja without a license, and that 
under the circumstances of the caae s. 114 o f the Penal Code had no application.

Qtieen-Hmjiress Y. Sarndas San (1) distingnished.

Ih  tMs ease the 1st petitioner Kesh.war. L ai Shaha was a 
Eoenfied vendor of opium at Ehagra and of ganja at Q-orabazar

* Ciiainal Bevlsion JTo. 1319 of 1901 againat the order passed by J . E. Wehater,; 
Esq., Officiating' District Judge of Murshldahad, dated the 21st of July ISOl.

(189(}) I. li. E, 17 Gale. eCQ.


