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A s regards the question whetlier tlie act committed in itself 
amoimted to an offeBce under s. 408, we tMnk tiiat the ease is

lfi02

closely analogous to that o f the Smjiress y. WilMnsmi ( 1 ), to
Emseeor 

r-.

whieh the learned H onorary Magistrate referjs, and in accord- Chow biibi. 
anoe with the view expressed in. that ease we hold that the act 
of the defendant did not amount to criminal breach of trust.

Lot this auswer ho returned to the H onoi’ary Mag-istrate. 
n. s.

CRIMIN^AL REFERENCE,
Sefore Mi\ Justice. Trinsep and Justice Bfephett.
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M A .T H U E A  P E A S A D  *
litdlding— Comsisneemetii o f  seaand storey to house—JlehuilMttg hot!se~  

AUeration.— JUnoroaohineiat— WTietier permission from  neeessarff
—  Onlef f o r  demolifion o f  addition—Sengal MwaAoipal Aai { I I I  o f  1884) 
« .  17n, 2SS, 336, 337, 23S, and 273— Oriniitial Proeedvre Code (A ef K o f  
1S08) ss. & S and 439.

The acevised cominencod building a second storey to his house witliont permission 
o f the Municipality, He was coiivictocl wider s. 273 (1) of the Bengal Mnnicijjal 
Aeti o f 1884j mid, in addition to a sentence of fijie, tlie Magistrate as CtoiriDmi 
of the Municipality in tiio sam.ts ordei- directed th e , demolition of the additior 
made to the house.

Seld, that the whole ordei- was illegal. The aase did aot come under s. 278(1) of 
tiio Act-j and there was no necessity fo r  the- accused to have obtained permissiou.

In  this case the Municipal Oyexseer of the Samastipiir Mnai* 
eipality reported to the Chairnian: that the aoeosed ' Mathura 
Prasad had made an addition to his houso h y  commencing to 
build an upper storey. The Ohairman. saiiotloned the prosecution 
of the accused, and simultaneously in Ms capacity as S u h di«- 
sional Magistrate signed an. order snmmoning the accused. Ih a  
accused was subsequently trisd by, another Sub divisional Magis 
trate and convicted under s. 273 (1 ) o f : the Bo] gal Ma.mcipai 
A ct of 1884, and s.enteD.ced to a fina  The accused was also in. the 
same order directed to demolish th.e addition made to his house,

(1) C1838) 2  Oi W . IT. 21S.:

*  Oriinitial R ef erence Ko. 343 of 1901, made by "E. P. ChftpmaSi Esij,, Sefcioas 
Judge Of Tii'hoot, datufl .the 12tJj Deeemher: JSOi,



Emteuob

i f 02 The Sessions Jitdge of Tirhoot under s, 438 of tlie CTiminai
Prooedure Oode suljmil.tGd tlie case for orders to the H igh  Court 
with the following report;—>T*T.n;!>A

PiiASAii. ( 1) A  Ijl'ief analysis o f tlic ease—

Tlie Sliiuicipal Overseei' o j the Sainastixmr Munioiiiftlifcy reported toMr. Bamsay, 
tlic Chaimtm, tliat three persons, o f wlsom Mntluira Pi-asacl was one, lisid miulc 
additions to tlieir honses by commencing to 15111111 upper stories. Mr. Basnsay in 
liis «ii,i)a!!it,y as Cliairman (signed a printed form coutaining the words “  Prosecutimi 
saBi'tioned,”  and, it appears, simultaneously signed in. Ills capacity of Snbdivislonal 
Otlii'ei' an. order to Bummon the three accused persons. Mathura Prasad wts 
subsequently tried, as re(j[iiired by law, in a separate trial by Mr. Birley, who had 
BUcctedeA Mr. Eamsay as Chaii’ma.ii and Subdivisional Oflfieer. The only witnesa 
examined was the Municipal Overseer who had reported the case. He stated that 
the aoonsed had began to build an ujipeT story to his honae and that he had not 
obtained permission. Mr. Birley in his judgment states that he had seen the house, 
and that “  lihere is no doubt that the work already done to it amounts to an altera-’ 
tion as contemplated "by the Act.”  The aecuaod stated in reply to a question 
whether anything had been done to the house that the wall had been raised a 
little. Mr. Birley in hia uapacity as Subdivisional OtScer then proceeded to convict 
Mathura Prasad of an oSeacB under a. 273 (1) o f the Bengal Mmiicipal Aci: 
of 1SS4 and to sentence him to a fine of fifteen rupees, and in default to undergo 
one waet’ a rigorous impi’isonmeat. He further ordered Mathura Prasad to 
clBinoliBk the addition made to bis house within seven days, adding that Mathura 
Prasad might then file an application for permission, ajid the question would be 
cunssdered.

(2) The order recommended for revision is the order directing Mathura Prasad 
to demolish within seven days the addition to his house.

(3) The whole order ie illegal.

(4) It need not be explained that Mr. Birley as Subdivisional Officer had no 
powers to malte sudi an order. Ho could only mate such an oi’der in Ms 
capacity as Chairman of the Muuicipalily. The introduction of aueli an order into 
a Judgment writte;! by him as Suhdivisional Officer was more than a technical 
irregularity. As Chairman eJierciaing under s. i4s the powers of the Com'  ̂
Biiss-jouers, he could issue such an order only under s. 238 (1), which requires^ 
as T read the section, that notice of the order be delivered within fifteen days 
o f  the commencenienfc o f the building. Further, every such notice is required by 
B. 173 to contain certain particulars which the order to the accused did not 
contain. "What is more important, a person ag-grlisved by such an order made by  the 
Cha,ir!Ban has unfler s. 243A the right o f  appeal to the Coniiniasioners, and the 
seeiion re<iuires that every such appeaishaJi be heard and determined by not less than 
three CoainiissioutTs. Mathura Prasad was therefore seriously prejudiced by the 
iEtroduetion of such an order into the judgment. 1 suhmit that as the order purports’ 
to . have been passed by Mr, Birley in his cajjacity as Subdtvieional Officer, the High 
Court { «  a Court of lievision has jta'lsdietioii to set it aside. Mr. Birley in. hia.
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in:- the orO.er t o .

this roi'oi'eaeOj Inis ii;)t saggtsred any jnstijit'.-iiii'iji 1(102

Balu Luchmi Navaijan Singh ior the accused.

P e ik s e p  jsa“ 3  S teb :s s :s J J .  The ohjoet of the reference 
seems douljtfiil. Tlie Siibdiviaional Magistrate, who is also 
Cliflirman o f the Mauieipalitj-, has in one order convicted the 
accused under s. 273 ( 1 ) of the Bengal Miiaiciptil A ct, 1884, 
and, in addition, to sentence, has, as C'haii'man, iu the same order 
directed the demolition of the addition, made to his houso. The 
act eonderaned is the commencement of a second etorej’' \'vitlaoiit 
pexmisBion. W e  can fiiid no necessity fox* such pexmission. The 
Biiilding Regulations, s. 236 ci seq , relate to Imiiding or 
rebuilding a house. The previous sections lelating to alteration 
of a hoTise eontemx^late ohstriiction or encroachments on roads. 
This is not the ground of objection. W e do not therefore see how 
the ease comes within s. 273 (1). Conseq[iiently we set aside the 
whole order. The fine, i f  paid, will be refunded.

I), s.

I - l t l 'E liO J i
r*

PllASAil.

.Sejhre Mr. Jasiiee JPrinsep aiid M r. Justice Stephen.
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BH ELEKA AHAM.*

.Mufdcf— XTyisoiividn̂ ss of Mind—jDissstss hvouQhi o% xaX%%ta>T̂
Criminal liaUUtu— Penal Gade{Aet X L F ' o f  1360) ss. Si, 8S, 3CJS,

Under 8. 84 o f the Penal Cade TOsonadness of miiid prodming incapacity to 
know the nature of the act committed or that it is wrong or eoatrary to law 
is a defence to a criminal, charge, but hy 8. 8S o£ that Ctnle sticli incapacity is 
no dsEenee, if produccfl by voluntiiry droiJcenness, I f ,  however, 'voimitary dmnteea- 
ness causes a diaeaae whicii produces such iacapaoitj, then a. 84 spplieis/thoBgh: 
the disease maj' be ot a tempom'j'nature.

I n this: case the aooiised Bheleka Aham, ■while prooeedjng towm d? 
Ms field met a bo j named Batneshwar who was retnriLiifg home 
The accused without speaking , a ■word Mllpd the b o j -with a 
single strolie of his efao as ho passed. The aocnsed then made ofl

* Criinmal Reference No. 31. o f 1901. made > bj' A. porteotis, Baq.,, Offidatihs': 
SmioTw judge of Assaai Va.lley Bisw'ot. (iatect Dee^aher 1901;
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