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As regards the question whether the act commitfed in itselt
amonnted to an offence under s. 408, we think that the casze is
closely analogous to that of the Hmpress v. Wilkinson (1), to
which the learned Homorary Magistrate refers, and in aeccord-
anoe with the view expressed in that case we hold that the act
of the defendant did not amount to criminal hreach of trust.

Let this answer be returned to the Honorary Magistrate.

B #,

CRIMINAL REFERENCE.

Before My, Justice Prinsep nnd IMr. Justice Sfepken.
EMPEROR
.
MATHURA PRASAD.*

Bullding— Commencement of second storey fto heuwse—Rebuilding house~
Alferation—Bueroachment—Whether permission from Municipality necessary
—OQrder for demolition of addition—Bengal Muuicipel det (IXT of 1854)
se. 175, B34, 236, 287, 238, and 298—Criminal Procedure Code (det ¥ of
1895) ss. 438 and 480,

The aceused commenced building a'second storey to his house withont permission
of the Municipality,  He waa convicted under 5. 278 (1) of the “‘Bengal Municipal
Act of 1884, and, in addition to a sentence of fine, the Magistraté as Chairyan
of the Municipality in the snme order directed 'the demolition of the additior
madle- fo the honse. :

Held, that the whole order was illegal.  The case did not come under 5. 278 (1) of
the Act; and there was no necessity for the accused to have obtained permission,

Ix this case the Municipal Overseer of the Samastipur Muni-
cipality reported to the Chairman that the accused ~Mathura
Prasad had made an’ addition to his housé 'by cﬁmmenemg to
build an upper storey. -The Chairman sanctioned the prosecution
of the accused, and simultaneously in his capacxty as - Subdivi-
sional Magistrate signed an order summoning the acoused. . The
accused was- subsequently tried by another Subdivisional Magis-
trate and convicted under B 973 (1) of the Bengal Mumcmpzﬂ
Act of 1884, and sentenced to a fine,. The aceused was also in the
same order directed to demolish the addition made to his house,

(1) "(1898)-2 €. W, N. 218,

* Criminal Reference No. 842 of 1901, made Dby . P, -Chapman; Esq., Sessions
Juﬁge of Tirhoot, dated the 12t} December 1901.
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The Sessions Judge of Tirhoot under s, 438 of the Criminal
~ Progedure Code submitted the case for orders to the High Court
with the following report i—

{1} A brief analysis of the case—

The Muuicipal Overseer of the Sumastipur Municipality reported foMr, Ramssy,
the Chairman, that three persoms, of whom -Mathura Prasad was one, had made
additions to their bonses by commencing to build upper stories. Mr. Romsay in
his eapaeity as Chairman signed a printed form containing the words © Prosecution
sanctioned,” and, it sppears, shnultaneously signed in his capacity of Subdivisional
Officer an order to sumimon the three accused persons. Mathura Prasad wus
subsequently fried, es required by law, in n separate frial by Mr. Birley, who had
succcedo$ Mr, Ramsay as Chaivman and Subdivisional Officer. The only witness
exswmined was the Municipal Overseer who had reported the case. He stated thab
the acensed had began to build an upper story te his honse and that he had not
obfnined permission. My. Birley in his judgment states that he had seen the house,
and that < there is nodoubt that the work alveady done to it amounts to an altera-
ton as contemplated by the Act’ The accused stated in reply to & question
whether anytling bad been done t the house that the wall had been raised a
little. My, Birley in his capacity us Subdivisional Officer then proceeded to ‘conviet
Mathura Prasad of an offence under a. 273 (1} of the Bengal Municipal Ack
of 1884 amd to sentonce him to a fine of ffteen rupees, and in defaunlt to undergo
ong week’s rigorous imprisonment, He further ordered Mathura Prasad to
demolish the addition wmade to bis house within seven days, adding that Mathura
Prasad might then file an application for permission, and the guestion would be
eonsidered.

(2) The order recommended for revision is the order divecting Mathnra Prasad
to demolish within seven days the addition to his house,

{8y The whole order is illegal.

{4} It neod not be explained that Mr. Birley as Subdivisional Officer had no
powers to make such an order. He could only make such an orvder in his
eapacity as Chairman of the Municipality. The introduction of such sn order, inte
a judgment written by him as Subdivisional Officer was more than a bechniedl
irregularity.  As. Chairwan exercising under 8. 44 the powers of the Com:
missioners, he could issue such an order only under s. 2388 (1), which requires;
as T read the sectiop, that notice of the order be delivered within fifteen days
of the commencement of the building, Further, every such notice is raquired by
& 175 to contuin certain particulars whick the .order fo the accused did no
contain., What is more important, a person aggrieved by such an order made by the
Chairmen has under s. 242A the right of appeal to the Commissioners, and the
seciton requires that every suchappesishaii be heard and determined by not less than
three. Commissioners. Mathura Prasad was therefore serionsly prejudiced by the
introduction of such anorder into the judgment. I submit that as the oxder purports
o héve been passed by Mz, Bitley in his capacity as Subd:vmomﬂ Officer, the ngh

Court 85 'a Court of Hevision has jintediction to set it aside. Mr. Birley in his.
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explimation, which asecompanies this relorenee, has nob saggested sny nstifieadon
for the srder veferved to.

Babu Luehmt Nerayan Singh for the accused.

Prrxspr awD Sreemew JoJ. The object of the refevence
coerms donbitful.  The Subdivisional Magistrate, who is also
Chairman of the Municipality, has in one order convicted the
aceused under s. 273 (1) of the Bengal Municipsl Act, 1884,
and, in addition to sentence, has, as Chaiiman, in the same order
directed the demolition of the addition made to his house. The
act condemned is the commencement of a second storey without
permission. We can find no necessity for such permission. The
Building Regulations, s. 236 ¢ seg, relate to building or
rebuilding a house. The previous sections relating to alteration
of a honse contemplate obstruetion or encroachments on roads.
This i3 not the ground of objeeﬁon, We do not therefore see how
the case comes within s. 273 (1). Consequently we set aside the
whole order. The fine, if paid, will be refunded.

D, 8,

Befure M. Justice Privsep and Mr. Justice Stephen.

EMPEROR
v,

BHELEKA AHAM.*

Hurder— Unsoundness of mind— Disense brought on By voluntary drunkemmess—
Criminal Liabilily—Penal Code (Aet XLV of 1800) ss. 84, 83, and 302

Under s. 84 of the Penal Codé nnsoundness of mind prodmmg mcapaczty i
know the nature of the aet committed or thab it is wrong-or contrary to law
is o defence to a criminal. charge, but by s. 85 of that Code'such incapacity is
no. defence, if produced by voluntary drunkenness. If, however, voluntary drunken:
ness causes - diseasé which. produces such’ incapacity, then s 84 applies, thengh.
the disesse may be of & bemporary nature,

Ix this casethe acoused Bheleka Aham, while proceeding towards
his fleld met a oy named Ratneshwar who was returnivg: home.
The “accused without speaking & word killed the boy with =
single stroke of his deo as he passed. The- moused then made off

* Oriminal Refuence Wo. 31 of 1901, maﬂe by A Pvrteans, Haq; Oﬁicmtmg"

Bessions Judge of - Assain Valley ‘District, dated Gth Decomber 1901
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