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W e have tlie evidence of one witness, who sajs that he was 
foi’ some m onths on terms of great intimacy with the tleceased, 
and on the previous afternoon, ha was iseen by the other wife 
of the acoused, who told her husband of it. This is said to be 
the cause of the murder. W e  are not prepared to aocejpt this 
uncoiTohorated evidence of Maham Sheikh. The case therefore 
is one only of grave suspicion, hut it is not one upon which we 
should he justified in convicting the accused. W e  therefore 
direct that he be acquitted and released. 
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H efwe M r ,  Justice"Sie-mis and M r. Jtistice Sarington.
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Cnmiml Ireaeli o f  tr ust ly  sernant— Papers orAered, to he destroyed.—-Propertt/ — 
Appropriation o f  papers hy servant —P em l Code (A c t  X L V  o f  1860J ss. 95 
and 403— Crimiml Procedure Code (A c t  V  1898) 43S.

The accused, a aorvaut, was ordered by liis employers in Calcutta to taJre certain 
liaga of papers aaid forms belonging’ id them to their yard in Gardeii Eeacli 
and thero to 'barn aiid destroy tJiem. Instead of doing tliis the accused brouglit 
some of them to Bow Bazar in Calcutta.

M eli, that the act of tlie accused did not amonnt to crijiiiiial broach of trust 
nnder s. 408 of the Criminal Procedure Code, Mmpress y. WilHiuoii (1) followed.

S eU , also, that s, 93 of the I ’onal Code has no application, imless the act in 
gnestion would amount to an offence under tlie Code, but for the operation o£ t l » t  
section.

T h e  acoused Prednath Chowdhry -was in the servxee of 
Kilburn & Co., Agents of the India Greneral Steam 
NaYigation Ooinpany at Calcutta. H e  was ordered by his 
eiaployers to take several bags of papers and foiTns belonging 
to the Company to G-arden Eeaeh, where they had a yard, and 
there to bum  and destroy tlie papers. The aceused instead of 
destrojring the papers brought some of them to Bow  B am r in 
daloutta,

. * Criiiainiil K efeence No. 1' o f  1902, mafle by T. A. Pearson, Esq., Chief 
Pi'esiilency Ma,gistrate of Calmtta, dated the 19th of February 1602.

( 1)  (IS'iS) 2 C. W. Jy". 21(i.



1902 Tlio accused was sent up by the police on. a charge xmder 
" ”emi?ejsob Penal Code Ibefore an H onoraiy  Presidency

'*'• Magistiate, ■who under s. 432 of tlie Crlmina.1 Procedure Code
P b e o  N a t h  . .
CiJowDinii-. referred the following point of law to the H igh  O ouit;—

The facts are shortly these. The dafeiidant was sent tip by the police ou a 
charge uudev s. 40S o£ the Indian Penal Code. The defenciant was in the 
service o£ Messrs. Eilbuni & Co., Agents of the India General Steam Navigation 
Company. He was ordered by his masters to bum a few bags of papers and fornis, 
belonging to the Company. The order lie received to the effect was to take them 
to 0arden Reach, wligre the Company had a yard, and there to htuii and destroy the 
papers. The defendant instead o£ destroying them brought some of them to Bow 
Bazar. It seems to me that the defendant disobeyed the order of his n&sters and 
converted the jjapers to his own use. The witness, Mr. Bruce, who is also a servant 
of the Company says that the papers have no value to the firm, hut have a great 
value to any designing man vh o  might use them for the pwpose o f committing 
forgery. I accept this ais true.

Havmg regard to s. 95 o f the Indiaji Penal Code and JEfmpress v. WilMnson (1)> 
did the defendant commit any offence tmder s. 408 o f the Indian Penal Code P

Babu Aiiilya Oharmi Bose for the acoused.

S'bevbm's AWD H a k ih s t o j i  J J .  This is a reference under 
B. 432 of the Code of Criminal Procedure made hy one o f  the 
Honorary Presidency Magis5trates.

The defendant was in the service of Messrs. Kilburn & 
Co., and he received from his employers some hags o f waste 
paper with an order to take them to the Company’ s yard at 
Q-arden Beach and there to hum  and destroy the papers. The 
defeWfiaixt' instead o f 4 estrojiag the papers brought some o f them 
to Bow Bazar. The Honorary Magistrate is o f opinion that 
the defendant disobeyed the orders of his masters and converted: 
the papers to Ms own use. H e  adds that, though the papers are 
j f  no value to the firm, they might be misused, by  designing 
pei'sons for the purpose of committing forgery.

The question which the learned Magistrate refers to  us is, 
“  having regard to b. 95 o£ the Indian. Penal Code: and the case 
o f the Mmp-m  v. (1 ),, did the defendant eommit,
any offence under s. 408 of the Indian Penal Ood.e? ”

W e  thiTt}̂  that s. 95 of the Indian Penal Code would. hav& 
no application, unless the act in q^iiwtion amounted to an offence 
under the Code, but for the operation o f that section.
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A s regards the question whetlier tlie act committed in itself 
amoimted to an offeBce under s. 408, we tMnk tiiat the ease is

lfi02

closely analogous to that o f the Smjiress y. WilMnsmi ( 1 ), to
Emseeor 

r-.

whieh the learned H onorary Magistrate referjs, and in accord- Chow biibi. 
anoe with the view expressed in. that ease we hold that the act 
of the defendant did not amount to criminal breach of trust.

Lot this auswer ho returned to the H onoi’ary Mag-istrate. 
n. s.

CRIMIN^AL REFERENCE,
Sefore Mi\ Justice. Trinsep and Justice Bfephett.
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M A .T H U E A  P E A S A D  *
litdlding— Comsisneemetii o f  seaand storey to house—JlehuilMttg hot!se~  

AUeration.— JUnoroaohineiat— WTietier permission from  neeessarff
—  Onlef f o r  demolifion o f  addition—Sengal MwaAoipal Aai { I I I  o f  1884) 
« .  17n, 2SS, 336, 337, 23S, and 273— Oriniitial Proeedvre Code (A ef K o f  
1S08) ss. & S and 439.

The acevised cominencod building a second storey to his house witliont permission 
o f the Municipality, He was coiivictocl wider s. 273 (1) of the Bengal Mnnicijjal 
Aeti o f 1884j mid, in addition to a sentence of fijie, tlie Magistrate as CtoiriDmi 
of the Municipality in tiio sam.ts ordei- directed th e , demolition of the additior 
made to the house.

Seld, that the whole ordei- was illegal. The aase did aot come under s. 278(1) of 
tiio Act-j and there was no necessity fo r  the- accused to have obtained permissiou.

In  this case the Municipal Oyexseer of the Samastipiir Mnai* 
eipality reported to the Chairnian: that the aoeosed ' Mathura 
Prasad had made an addition to his houso h y  commencing to 
build an upper storey. The Ohairman. saiiotloned the prosecution 
of the accused, and simultaneously in Ms capacity as S u h di«- 
sional Magistrate signed an. order snmmoning the accused. Ih a  
accused was subsequently trisd by, another Sub divisional Magis 
trate and convicted under s. 273 (1 ) o f : the Bo] gal Ma.mcipai 
A ct of 1884, and s.enteD.ced to a fina  The accused was also in. the 
same order directed to demolish th.e addition made to his house,

(1) C1838) 2  Oi W . IT. 21S.:

*  Oriinitial R ef erence Ko. 343 of 1901, made by "E. P. ChftpmaSi Esij,, Sefcioas 
Judge Of Tii'hoot, datufl .the 12tJj Deeemher: JSOi,


