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We have the evidence of one witness, who says that he was
for some months on terms of great intimacy with the deceased,
and on the previous afterncon he was seen by the other wife
of the accused, who told her husband of it. This is said to be
the ecause of the murder. “We are not prepared to accept this
uncorroborated evidence of Maham Sheikh. The case therefore
is one only of grave suspicion, but it is not one upon which we
should be justified in convicting the aceused, We therefore
direct that he be acquitted and released.

Befure Mry Justice®Stevens and My, Justice Herington.

EMPEROR
v

PREO NATH CHOWDHRY.*

Crimingl breach of frust by servant— Popers ordered to be destroyed—Properiy—
Appropriation of papers by servant —Penal Code (det XLV of 1860) ss. 90
and 03— Criminal Procedure Code {det ¥ of 1898) s 482,

The aceused, a servont, was ordered by his employers in Caleutta. to take cextain
hags of papers snd forms belonging to them -to their yard in Gurden Reach

and there o barn and destroy them. Instead of doing this the accused brought
some of them to Bow Bazar in Calentta.

' Held, that the act of the accused did nof amount o eriminal breach of trust
under s. 408 of the Criminal Procedure Code, Fwmpress v. Wilkinson (1) followed.
Held, slso, that s, 95 of the Penal Code has no application, unless the act in

guestion wounld amount to an offence under the Code, but for the operation of 'that
seetion.

Tre acoused Preonath Chowdhry was  in the service of
Kilburn & Co., Agents of - the India - General Steam
Navigation Company at Caleutts. He' was ordered by his
employers to take several bags of papers and forms belonging
to the Company to Garden Reach, where they had a yard, and
there to burn and destroy. the.papers, - The accused instead of

destroying the papers brought some of them tb_ ‘Bow Bazar in
Caleutta,

* Crizaingl Reférence No. 1. 0£+1902, made by T.A. Pedrson, Baq., Chief:

Presidency Mugistrate of Caleutta, dated tho 19¢h of Fehruary 1902
(1) (1848) 2.C. W. N, 216.
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The accused was sent up by the police on a charge under
8. 408 of the Penal Code before an Hounorary Presidency
Magistrate, who under s. 432 of the Criminal Procedure Code
referred the following point of law to the High Court:—

The facts arve shortly these. The defendant was sent up by the police mn s
charge wnder s, 408 of the Indian Penal Code. The defendant was in the
service of Messrs. Kilburn & Co., Agents of the India General Steam Navigation
Company. He was ordered by his masters to burn o few bags of papers and fornis,
belonging to the Company. The order be received to the effect was to teke them
to Garden Reach, where the Company had a yard, and there to burn and destroy the
papers, The defendant instead of destroying them brought some of them to Bow
Bazar. It seems to me that the defendant discbeyed the order of his ndésters and
converted the papers to his own use. The witness, Mr. Bruce, who is also a servant
of the Company says that the papers have no vhlueto the firm, but have o great
value to any designing man who might use thew for the purpose of committing
fargery. 1 accept this ss true.

Having regard to s. 95 of the Indian Penal Codeand Bmpress v. Wilkinson (1)
did the defendant commit any offence under s. 408 of the Indisn Penal Code P

Babu Atulyn Charan Bose for the accused.

Sravess axp Harmweroxw JJ. This is a reference under
8. 432 of the Code of Criminal Procedure made by one of thé
Honorary Presidency Magistrates.

The defendant was in the service of Messrs. Kilburn &
Co., and he received from his employers some bags of waste
paper with an order to take them to the Company’s yard at
Garden Reach and there to burn and destroy the papers. The
defendant: instead of destroying the papers brought some of them
to Bow Bazar. The Honorary Magistrate is of opinion that
thie defendant disobeyed the orders of his masters and converted
the papers to his own use. He adds that, though ‘the papers are
of no value to the firm, they might be misuzed by designing
pessons for the purpose of committing forgery.

The question which the learmed Magistrate refers to us is,
“having regard to 5. 94 of the Indian Penal Code and the case
of the Empress v.  Wilkinson (1), did the defendant eommit
any offence under 5. 408 of the Indian Penal Code?”

‘We think that s. 95 of the Indian Penal Code would have
o application, unless the act in question amounted to an' offence
under the Code, but for the operation of that section.

1) (18982) C. W, N. 216
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As regards the question whether the act commitfed in itselt
amonnted to an offence under s. 408, we think that the casze is
closely analogous to that of the Hmpress v. Wilkinson (1), to
which the learned Homorary Magistrate refers, and in aeccord-
anoe with the view expressed in that case we hold that the act
of the defendant did not amount to criminal hreach of trust.

Let this answer be returned to the Honorary Magistrate.

B #,

CRIMINAL REFERENCE.

Before My, Justice Prinsep nnd IMr. Justice Sfepken.
EMPEROR
.
MATHURA PRASAD.*

Bullding— Commencement of second storey fto heuwse—Rebuilding house~
Alferation—Bueroachment—Whether permission from Municipality necessary
—OQrder for demolition of addition—Bengal Muuicipel det (IXT of 1854)
se. 175, B34, 236, 287, 238, and 298—Criminal Procedure Code (det ¥ of
1895) ss. 438 and 480,

The aceused commenced building a'second storey to his house withont permission
of the Municipality,  He waa convicted under 5. 278 (1) of the “‘Bengal Municipal
Act of 1884, and, in addition to a sentence of fine, the Magistraté as Chairyan
of the Municipality in the snme order directed 'the demolition of the additior
madle- fo the honse. :

Held, that the whole order was illegal.  The case did not come under 5. 278 (1) of
the Act; and there was no necessity for the accused to have obtained permission,

Ix this case the Municipal Overseer of the Samastipur Muni-
cipality reported to the Chairman that the accused ~Mathura
Prasad had made an’ addition to his housé 'by cﬁmmenemg to
build an upper storey. -The Chairman sanctioned the prosecution
of the accused, and simultaneously in his capacxty as - Subdivi-
sional Magistrate signed an order summoning the acoused. . The
accused was- subsequently tried by another Subdivisional Magis-
trate and convicted under B 973 (1) of the Bengal Mumcmpzﬂ
Act of 1884, and sentenced to a fine,. The aceused was also in the
same order directed to demolish the addition made to his house,

(1) "(1898)-2 €. W, N. 218,

* Criminal Reference No. 842 of 1901, made Dby . P, -Chapman; Esq., Sessions
Juﬁge of Tirhoot, dated the 12t} December 1901.
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