VOL. XXIX] CALCUTTA SERIES.

Before Mr. Justice Prinsep and My, Justice Stephen.

EMPEROR
o.
NURI SHEIKH.*

Wiinesses, stalements of—Police investigation—Power of Magistrafe to record
statements nof voluntarily made—Duty of police when fear of witnesses being
gatued over—Magistrates, Bench of—Powers of member fo act independently
—Turder—mSuspicion—Criminal Procedure Code (det ¥ of 1898) ss. 15, 16,
162, 164, and 307—Penal Code (det XLV of 1860} 5. 302.

The sceused was suspected of having killed his wife. The police officer
mvestigating the cuse sent him to the Subdivisional Magistrate, who, considering
the case a8 one of suspicion only, released the accused vn bail. After the post-
wmortem the investigation was renewed, and three days after the release of the
stcused the police officer sent & number of witnesses to an Honorary Magistrate,
not having jurisdietion to ¢ry the case, to have their statements recorded uwnder
s 164 of the Criminal Procedure Code on the ground . that there was -every
chance of their being gained over. Their statoments, as also thet of the
aceused, were recorded by that Magistrate.

_Held; that the polies bfficer had no authority to place the witnessss before
the Honorary Magistrate, as they did not sppear voluntarily.

Held, also, that the Honorary Magistrate being & member of an independent
Bench exercising third-elass powers eould not, mnless he was specially authorized,
ack independently, that is to say, when not sitting on the Bench.

Held, further, that the objeet of s. 182 of the Criminal Proceduras
Code would be defeated if, whils a police officer cannot himself record any
statement made to him hy a person under exsmination, he cen do so by cansing
the persons fo appear before a local Magistrate not compebent to deal’ with the casn
and to ‘get their statements vecorded. by him. ~Tflthe ypolice - officer had
teasons to- believe thatthe witnesses were likely to be gained over by the nccused
or his party, the police officer should have sent. in the accused and the wiinessex
1o the Magistrate having jurisdiction without delay.

Ix this case the accused Nuri Sheikh and his younger wife,
the deceased Safina Bibi, elept alone in his bari on the night of
the 16th Angust 1901

The next morning the villagers became aware that she was
dead. Suspicion was aroused, and the chankidar gave informa-

* Oriminal Relersnce No. 89 of 1801, muds.by B. V. Nicholl, Esq., Bessiona
Judge of Mymensingh, dated the 17th of Dastember 1901.
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tion at the police-station. Shortly afterwards the Sub-Inspector
arrived, and after having examined a number of witnesses sent
the accused to the Subdivisional Magistrate at Jamalpore, who
on the 19th August released the accused on bail, there being in his
opinion nothing but mere suspicion against him. At the posi-
mortem examination of the body, it was found that the deceased
womsan had died from strangulation. . The police then remewed
the investigation, and on the 22nd August the Sub-Inspector sent
seven witnesses to a local Honorary Magistrate not having
jurisdiction for examination under s 164 of the Criminal
Procedure Code, stating that he wished this to be done, as there
was overy cbance of the witnesses being gained over. Their
statements were recorded by the Honorary Magistrate. On the
following day the Sub-Inspector sent the acoused to the same
Magistrate in order that his statement might be recorded. The
accused was then ‘placed before the Subdivisional Magistrate for
trial, and was on the 28th September committed for trial to the
Cowrt of Session at Mymensingh under &. 302 of the Penal Code.

- The acoused was tried nnder that section by the Sessions Judge
and & jury, and was on the 16th December unanimously acquitted
by the jumry.

The Sessions Judge, however, disagreeing with the verdiet of
the jury, submitted the case to the High Court under s. 807 of
the Criminal Procedure Code. The grounds of his opinion were
as follows ;—

The acensed in this case had a wife named Safina Bibi. On the night of fhe
18th Augnst these Lwn persons were the sole oecupants of one of the houses in the
aconsed’s bori.  On the morning of the 17th, the woman was-found desd ‘and the
accused was not there.

The body was sent in fo the msubdivisional head- -querters ab Jamalpora for
post-morten examination, which was made by the Clvﬂ Hospxta,l Apsigtant: - He
came o the conclusion that the woman had been strangled to death, and isvéry
positive in this opinion. The corpse was that of & perfectly healthy subject, so.

thst there can be no room for doubt as to the correctness of the result of the
asutopsy. ~

. 1t baving been proved beyond all reasongble” doubt that the sccused was the only
person; who had the opportunity of commitbing the cnme, it seems to'ms impbsei ¢
to avoid the obvious. inference -that he was guilty of it and T'am conssguently

opinion that the verdiet of the jury.is manifestly wrong and aliogether opposed
1o the weight of evidence.
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Moreover, the Jury, althounzh they were divected to make up their minds in the
st Instanee s to whither Safiua Bibi’s death was due to vislence or to natwral
canses, have not come to any definite finding on this puint, and I take this as n sizn
that they have nnt properly comsidered the evidence before them. Besides the
cirenmstantisl evidence, two witnesses bave deposed to the aceused having made an
adinission of yuilt bufore o merting of the villagers. Although it is possible to
suspect this ovidence of having been got up in orderto strengthen the case against
thiy accused, Ian personally of opinlon that i Is probably not fabricated. The
same remark applies to the evidonce of the man Malwmn, who confesses to having
hud Dmproper intimacy with the deceased woman.

I'dv not consider, however, that it 15 necessury to Lelleve the Eudcme on these
roints n order to Justify a finding adverse to the secused.

As stated above, I think that the facts, which have been proved beyond deubt in
e rard to the esuse of the woman’s denth and the eireumstances thereol, wre sueh
that it is impossible for sny reasonable man to evade the conclusion that the ateused
Nurt Sheikh is the murderer.

There remains one point which may deserve consideration as telling in fa%ony

the aeensed. The instrument by which the erime was commitied is not forth-
coming. The woman ot the timeof her death was wearing a necklace consisting
of scme 19 silver beads struny on a cord,  The investirating . officer found this on
the budy when he viewad it Lt naturally sugzested itself that this nedklace might
have been the meins ased to stranzle the deceased, and had it boen fortheomdug, it
would have bheen possible to form an opinion on this paint. © Bot it hes disappeared
il some extraordinary way, apparently between the time the bady was &espa.tuh.ed
by tlie Bub-Inspoctor-and its arrival at the dispensary. Tt -was mentioned in the
ehalan description of the state of the corpse, ete,, which .v'm;s received by the
Hespital Assistants from  the Sub:Iuspector. The Hospital . Assiatant ¢cartainly
ought to have teken some notiee of the absence of this article, but he did not,

The THstriet Maglstrate will De requested to endeavour to get the riabtor
cleared up.

The offence which I consider the accnsed to have committed is muwrder ss
defined in the fivst paragraph of section 300. of the Indiaw Penal Code.

Bbu Srish Chunder Chowdhury for the Crown.
A Mustafa Khan for the acoused,

Parmsee ano Sreemew JJ. The jury unanimonsly aequitted
the accused Nuri Sheikh of murder of his younger wife, Safina
Bibi. The Sessions Judge has referred this case to' us bﬁtm‘llﬂﬂ
he conmiders that on the evidence the jury should have returned
& verdich convicting the actused.

The evidence is that the prisoner slept alone with the deceasnd,
and that fome time in. the morning atabout 8 or ¢ o'dock the
villagers bocame aware that she was dead.” Their suspicions wers,
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however, aroused, and accordingly the chaukidar gave the first
information to the police-station distant about four miles. The
Sub-Inspector arrived shortly afterwards, and has told ue in -his
evidence that he examined all the witnesses and sent the accused
to the Subdivisional Magistrate at Jamalpore, who released the
accused on bail, stating that there was nothing but mere suspicion
against him. At the post-mortem examination of the body it was
found that the deceased woman had died from strangulation.
The police then renewed the investigation, and on the 22nd, that is
to say, three days after the Subdivisional Magistrate had released
the accused on bail, the Sub-Inspector sent in seven witnesses
before an Honorary Magistrate of Sherpore, that is to say, a
Magistrate living on the spot, for examination under s. 164 of
the Code of Criminal Procedure, stating as his reason for wishing
that such procesdings be taken that there was every chance
these witnesses being gained over. The statements of these
witnesses were recorded by the Honorary Magistrate, and on- the
following day the Sub-Inspector sent in the accused to the same
Magistrate in order that his statements might be récorded.

The next step in the proceedings taken was that the accused
was placed before the Subdivisional Magistrate of Jemalpore,
a Magistrate having jurisdiction to deal with it. The Honorary
Magistrate, we observe,is a member of what is described as an
independent Bench  which exercises powers of a third "class,
and it does not appear that he had any authority to act 1ndepen‘.-
dently, that is to say, when not sitting on the Bench. Ttis 8
matter of surprise, moreover, that, inasmuch as. the accused had
already been sent to a Magistrate having Jurasdm’cwn, that is
say, to the Subdivisional Magistrate of Jamalpore, the polwe‘
should have thought proper to interpose anmother Magistrate, and
we are not aware, having regard to the distance of this place’ fromt
Jamalpore, that there was any reason for such'a proceeding. Th
may be added also that there was no ground whatever for askil
the Magistrate to act under s 164 of the Code ‘of Crin
Procedure. The proceedings ave therefore irregular. - They, mor
over, bear the appearance of a desire on the part of the polic
have unwilling, or it may be untrue, evidence obtained under’
prossure. placed o the record so as to. bind the persons who
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Aup to that time been under their influence, and prevent them
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from afterwards making voluntary statements and possibly from pyprpon

telling the truth without xisk of being prosecuted for perjury.

15,
Nor

We desire to express our strongest disapproval of such proceedings Smmism.

on the part of the police. The law (s. 162) declares that a
police officer shall not record any statement made to him by a
person under examination. Its object is defeated if, while a
police officer cannot himself record such a statement, he can do
50 by causing certain persons to appesr before a locel Magistrate
not competent to deal with the case and to get the statement
of these persons recorded, as he has done in the present case, He
bad no authority to place those witnesses before the Magistrate.
They did not appear voluntarily. The action of the police officer
is as if, because he had some reason to believe that these persons
were likely to be gained over by the aceused or his friends, he was
entitled to require their statements to be recorded, though they
did not volunteer to make thein. In such a case the police
officer should rather have sent in the witnesses ‘and the accused
without delay and before the witnesses had been “got at,” as
the police apprehended : he did not do #0-probably becauss the
Magistrate had discharged. the accused, as he considered that no
case had been clicitod against him except one of suspicion. But
that in no way justified the police in acting in this nnusual -apd
irregular manner. The accused was then brought before the
Magistrate, and his statement was also recorded under s, 164,
and the case was then placed before the Subdivisional Magistrate
of - Jamalpore, who commifted the accused to the  Sewions
Court.

In considering this case, the first matter for inguiry naturally
is how did the death of the women become kuown. The evidence
shows that it did become known in the course of the morning
after her death.  But no a.ttempt has been made to show how thia
happened This was & matter of very great importance becanse
under the exreumt&nees it would be known only to the a&m&se&
“her liusband, or the inmates of the hiouse, and the communioa-
tion of this information must ordinarily give evidence of the
ac}nduc{; of the accused. The fact that the woman was found
dead and that the post-mortem examination of her body show od
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that she died of strangulation might raise grave suspicion against
the accused, her husband, but taken by itself it would not he
sufficient to convict him of having killed her. There is no evi-
dence at all to show what the accused did when the death of
the woman became known beyond the statements of witnesses
that, when they went to his house, they found him there and the
deceaged on the bed. There was something said specially in the
first information that the prisoner had left his house and gone to
Chur Sherpore, from which we understand the snggestion was that
he had desired to avoid attendance at any Inquiry likely to be held.
There is, however, absolntely no reason to suppose that the accused
wasg not present thronghout at the village. Asregards the evidence
of the first information of the death received by the villagers,
we lesrn that Nur Mahomed Sarksr obtained information,
8o he says, from Nedu, who told him that he bad got it from
Aniuddin.  Aniuddin  has not been examined on that
point either in the Magistrate’s Court or in the Sessions Court
Tt does not appear that Nedu was examined in the Magistrate’s
Cowt or at the trial. Another man mentioned in connection
with this matter was Nur Mahomed Sarkar. He was examined
before the Committing Magistrate, but not with reference to
this point, and, although present at the Sessions Court, the
prosecution did not think it necessary fto examine him at all.
The ebsence of information on this very important point is,
we think, a most serious defect in the ocase against the prisoner.

&ome admission is smd to have been made by the prisoner
before the village panchayet. We can find nothing in the
evidence of this witness to show that the accused really admitted
that he killed the woman, and we may observe that evideuce
so  obtained must be accepted ~with ™ great -caution. The
police investigation had been commenced, and was really only
suspended, as the proceedings subseguently taken show, and

‘theve can be little doubt that there was pressure on this account,

as is shown by the evidence of some of the witnewes. The cage,
therefore, against the prisoner rests entirely upon the fact that
he slept with his wife alone on that night  and in the morning’
gho was found dead, her body showing thal death wus cnused
by strangulation.
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We have the evidence of one witness, who says that he was
for some months on terms of great intimacy with the deceased,
and on the previous afterncon he was seen by the other wife
of the accused, who told her husband of it. This is said to be
the ecause of the murder. “We are not prepared to accept this
uncorroborated evidence of Maham Sheikh. The case therefore
is one only of grave suspicion, but it is not one upon which we
should be justified in convicting the aceused, We therefore
direct that he be acquitted and released.

Befure Mry Justice®Stevens and My, Justice Herington.

EMPEROR
v

PREO NATH CHOWDHRY.*

Crimingl breach of frust by servant— Popers ordered to be destroyed—Properiy—
Appropriation of papers by servant —Penal Code (det XLV of 1860) ss. 90
and 03— Criminal Procedure Code {det ¥ of 1898) s 482,

The aceused, a servont, was ordered by his employers in Caleutta. to take cextain
hags of papers snd forms belonging to them -to their yard in Gurden Reach

and there o barn and destroy them. Instead of doing this the accused brought
some of them to Bow Bazar in Calentta.

' Held, that the act of the accused did nof amount o eriminal breach of trust
under s. 408 of the Criminal Procedure Code, Fwmpress v. Wilkinson (1) followed.
Held, slso, that s, 95 of the Penal Code has no application, unless the act in

guestion wounld amount to an offence under the Code, but for the operation of 'that
seetion.

Tre acoused Preonath Chowdhry was  in the service of
Kilburn & Co., Agents of - the India - General Steam
Navigation Company at Caleutts. He' was ordered by his
employers to take several bags of papers and forms belonging
to the Company to Garden Reach, where they had a yard, and
there to burn and destroy. the.papers, - The accused instead of

destroying the papers brought some of them tb_ ‘Bow Bazar in
Caleutta,

* Crizaingl Reférence No. 1. 0£+1902, made by T.A. Pedrson, Baq., Chief:

Presidency Mugistrate of Caleutta, dated tho 19¢h of Fehruary 1902
(1) (1848) 2.C. W. N, 216.
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