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Wiinessss, siaietaenii o f~F oU ce inveitigation—Power o f  Magistrate to record 
statements tiot voltmtariltf made— Duig o f  police when fe a r  o f  witiiesse) heiitjf 
gained over—Magistraiei, JSeaei of— I'amers o f  memler to act iadepesdsntly 
— Mtinle}-— Suspicion— Crimiml Frosednre Code ( A d  V  o f  18S3J ss. 15  ̂IS, 
1S2, X64, atid 307—P em l Code (A c t  X L V  o f 18S0J i .  302.

The acensud was snsjieeted of having killed his wife. The police officer 
mTeatigatiiig the Case gent him to tho SuMivisional Magistrate, who, coMiderlug 
the case as one o f  Ba»i)icion only, released the accused ou bail. After the post­
mortem tha iavestigation was renewed, and three days after the release o f the 
accuBsd the polka officcr gent a munher oJ witnesses to an Hoaoravy Magiatasite, 
not having jurisdietion to tiy  the «ase, to Imve their statements recorded under 
k. 164 of the Criminal Procedure Code on the ground - that thers 'was ereiy 
chance of their being gained over. Their stateiaettts, aa aloo that o f tha 
accused, were recorded b j  that Magistriate.

Meldi that the police oiBoer had no aothority to place the witneMes before 
the Honorary Magwtrafe, as they did not app^r volanbtrily.

S d i ,  also, that tha Honbiaiy Magistmta heiiig a memhet o f  an mdeBendeat 
Bench exercising third-class powers could not, nnloss he was specWly authoaaad, 
act independently, that is to say, when not sitting on the Bench.

Seld , furtlier, that the ohjject of s. 162 of the Orimitial Procedtirs 
Code would ho defeated if , while ft police oiHeer CMnot himself reeord aay 
statement made to Hm hy a person nnder examinatioa., he can do bo hy caasmg 
the persons to appear before a local Magistraf® not competent to i êfil witli the caae 
iMid to get their statementa recorded hy him, I I  ,tiie volice officer had 
leasoiiB to helieve that ,the witnesses were likely to b® gaiBod. over hy th« aeeasiEid 
or his party, the police officer shonld to r e  sent: in the acctiaed snd tha witnessa* 
to the Magistrate having Jurisdiction without dday.

In  tMs caaei t ie  acoas0cl N iiri SlieiHi and Ms yeiinger 'wif0 , 
the deceased Safina Bibi, slept aloB.0 in Ms S m  on, tt© m gh t .of 
tlie 16i3i Augiwt 1901i

Tb.© next mdming tits villagers l^ a m e  awaxe ■fikat sHe waa 
iead. Suspioion was aroiiBed, an3. £t0  otaokidax g a w  iiifo m a -

o f IBOl, B . T* Kjohoil^
Tndge o i Myi^ensingb/dated t o  17tii o f iJeceiaBar 1901-:
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tion at ike police-station. Shortly afterwards the Sab-Iuspectoi 
’ an-ived, and after ha’vT.ng examined a m raber of mtnesses seat 
the accused to the SabdiTisional Magistrate at Jamalpore, who 
on the 19th August released the accused oa bail, there being in his 
opiaiott nothing bat mere BUipioion against him. A t  the pont- 
mortem examination of the body, it -was found that the deceased 
■svoman had died from  BtTaxigulatioii. . The police then tene’wed 
the inYestigation, and on the 22nd August the Siib-Iuspeetor sent 
Seven -witnesses to a local Honorary Magistrate not having 
juriBdiotion. for examination under s. 164 of the Oriminal 
Procedure Code, stating that he mahed this to be done, aa there 
■was every chance of the witneases being gained OTer. Their 
statements ■were recorded b y  the Honorary Magiatrate. On the 
following day the Sub-Inspector sent the accused to the same 
Magistrate in order that his statement might be recorded. Th» 
accused "was then placed before the Subdivisional Magistrate for 
trial, and was on the 28th September committed for trial to the 
Court of Session at Mymensingh under s. 302 of the Penal Oode.

The accused was tried under that section by  the Sessions Judge 
and a jui’y, and was on the 16th December unanimously aeq_uitted 
by the jm y.

The Sessions Judge, however, disagreeing with the verdiot of 
the jury, submitted the case to the H igh  Gouxt itnder s.; 307 of 
the Oriminal Procedure Oode. The grounds o f his opinion w§re 
as follow s:—

The acenseiJ in this case had a wife Bamsd Safina Bibi. On the night of the* 
15th August thesa twn persons were the sole occupants oi one o£ the house the 
acoased’s iiej'i. Oh the morning of the 17th, the woman was found dead a a th 
accused was not there.

Ths 'body -was seat in to the Bubdivisional head-quarfcars at Jamalpora f  or 
post-mortem examination, ■R'Uch was made by the CivirHospital iBsiatant. He 
came to the coiioluwon that the -woman had l)0au Btriragled to death, and is very 
poBitive m  this opinioft. The oorsise wm that oi a, perfectly healthy suhjeet, bo 
that there can he no room for doTiM aa to the oorrecinsBg of the result o f fch« 
autopsy. '

I t  having been proved IjByojitt aU reasouaHe'douht that the aaoused was the only 
Jerson, -who had the opportunity of (jominittiBg the criijj6j it seems to me imposgible 
^  avoid the obrious inference that he was guilty of it, and I am consegusnfij of 
opinion, that tha ’reidict of the jury; i» inanifestiy altogefcher opwuei
to the weight of evidencs.
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Mi>re»ver, Iht' Jury, aUIiOHjh they wi»e-directed to make tip their minds in the
lii'st iustiUK't! as to wlietb«r S.ifliui Bilii’ s cloiith was due to Tioleufe or to natin'iil ' 
t'aiisiis_, IjiiYe not formi to any dijflnUe fhidiug ou this puint, ami I  ta ic this as «, si;?a 
tliiit tliey hav« not projierly tousiilered the evidence before tlieiu. Besides the 
circmnstantia] eridenee, two witiiei55t:s have duposeci to the aei-Hsed hariiig maile an 
laluiissioa of ^'iii!t litforii a nifijtiri": o f the villagc-rs. Although it ia jioasible to 
siispeet this oE hiu-iiy bet-u got up m ortlei'to streu;jthen thi! ease agsiinst
thif aetiised, I am personally ut opiuiGU tUiit it is proliahly not fatricateii. Th«s 
same remark stppIiL’a to the evidciiee oB the man Maliain, who confesses to having 
had iiiipr.ipi.T intirnafy with thu deceased womim.

! do not coDsider, however, that it is nocessiiry to believe the eYidcnce ou these 
I'oisits ill order to Jui^tify a fltidhig juiverse to the aci'USiOd.

As above, I thiiils that the fac-ts, which have been proved beyond doubt in
veittti to thu w.tise of the woman’s death and the cin'umstanves thoreo t, are such 
tiiat it is impussihle for any reasfliiahle man to evade the eonclcsiion that the aetused 
JTuri Shuihh is the murderer.

Thare remfiiiis one point which may deserve eonsidoration as telling iji tWfHir 
the iiai'ised. The instrnnieiit by whieli the crime was coniinittcd is nsit fovtli- 

coiiiing. The woinaii at the time o f her death was wearing a necklace consistiiir; 
of scnne 15 silver besds stnm^'an a cord. The itivesti;'atiiif. ofiif'er ftmnd this on 
the body when Via viewed it. It usturally suggested itself that this HCfMaoe iviijjht 
have hcoii tlie jiieius used to stranjie tlio deceased, and had it hoen forthcoaasig, it 
would have hcen possible to form an opinion on tijis point. But it has disappeared 
in soma estraordiiwy way, appiirotntly between the tiiuo the hwly wm dMpattdied 
liv the Snh-Inspector and its arrival at the dispensary. It -was meEtioueS ia ; the 
(■Italun description of the state of the corpse, etc., which : was received hy the 
Hcspital Assiiataiit from  the Siih-Iisspeetor. The Hospital • Asglataat certainly 
on^ht to have tahen soma notice oE the ahseiMe of this article, hut he did hot.

The Bistrict M;igistr;ite will he refjucsted to eudeavour to get the iidattor 
oleared »p-

The olTeuce %vhioh 1 consider the accjised to have fonimitted is muriitir as 
defmed in tlie fii'st parasraph of section SOO . o f the ludiau Penal Code.
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B:fbu Srkh Qhmder Clwwdhury lo t ike Gxa-mi*

M. 3Iu%lafa Khun for tlie accused.

:P sx 3isEP M D  S tep h b x t J J .  Tlie jnxyimaaiinoUBlyaoqTutteii 
tlie accused K tui Siieikli of mur^Jei of Ms jou n ger ■wife,. Safina 
Bibi. Tlie Sessions Judge has Teferrecl this case to us beoaiiee 
he oonsidei's that on the eyideite© the Juxy should have rettii'QaJ 
a -vexdiet oonYieting the aeclased.

T i i e  ey icleiiee is  th a t  t h e  prxsoiier: s lep t a lo a e  w ith  th e  4eceas<5<3, 

a n d  th a t  Eome t im e  iii: th e  ih o m in g  afe.iahoiit 8  o r  0 : O’ c lo c k  th o  

TiilagB Ts b o ca m e  a w a re  th a t  s h e  -was t i e a i  T h e ir  B 'ospicions w e W j
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however, aroused, and aooordingly the chaukidar gave the first 
information to the police-station distant about four miles. The 
Suh-Inapector arrived shortly afterwards, and has told ns in Mb 
evidence that he examined all the witnesses and sent the accused 
to the Subdivisional Magistrate at Jamalpore, who released the 
accused on bail, stating that there was nothing but mere sugpieion 
against him. A t the posi-morid»i, examination o f the body  it was 
found that the deceased woman had died from  strangulation. 
The police then renewed the investigation, and on the 22nd, that is 
to say, three days after the Subdi'viaional Magistrate had released 
the accused on bail, the Sub-Inspector sent in seven witnesses 
before an H onorary Magistrate of Sherpore, that is to say, a 
Magistrate living on the spot, for examination under s. 164 of 
tlie Code of Oriminal Procedure, stating as his reason for wishing 
that such proceedings be taken that there was every chance 
these witnesses being gained over. The statements of these 
witnesses were recorded by  the Honorary Magistrate, and on the 
following day the Sub-Inspector sent in the accused to the saine 
Magistrate in order that his statements m ight be recorded.

The next step in the proceedings taken waB that the accused 
was placed before the Subdivisional Magistrate of Jamalpore,; 
a Magistrate having jurisdiction to deal with it. The Honorary 
Magistrate, we observe, is a member of what is deseiibed as an 
independent Bench which exercises powers o f a third classi 
and it does not appear that he had any authority to act indepefr 
dently, that is to say, when not sitting on the Bench. It ia a 
matter o f surprise, moreover, that, inasmuch as the accused 
already been sent to a Magistrate having jurisdiction, that is to 
say, to the Subdivisional Magistrate of jfamalpore, the poBee’ 
should have thought proper to interpose another Magistrate, and: 
we are not aware, having regard to the distance o f this place from' 
Jainalpore, that there was any reason fox such a procoeding It 
may be added also that there was no groTind whatever for asHiig: 
the Magistrate to act under s. 164 of the Gode of Ci'iminal 
Procedure. The proceedings are therefore irregular. They, more­
over, bear the appearance of a desire on the part of the police to 
have unwilling, or it may be untrue, evidence obtained under some 
pressure .plaoed ott the rocoid so as to bind the persons who had



up to that time l>een uadw  their influence, and pre’S'eat tlxem looa 
from  afterwards m aiing Yoluntary statemen.t5  and possibly from  ~Es£rBBoa 
telling the ti-utk witliout risk o f te in g  prosecuted for perjury.
W e  desire to express our strongest disapproval of su A  proijeedings Shbikh.' 
on tbe part o f the police. The law (s. 162) declares that a 
police officer shall not record any statement made to him by  a 
person under exaniiHatioia. Its object is defeated ifj while a 
XJoliee officer caimot Mmself record such, a statement, he can do 
so by causing certain persons to appear bB^ore a  locfd Magistrata 
not competent to deal with the ease and to get the statement 
of these persona recorded, as he has done in the present ease. H e 
had no authority to place those -witnegses before the Magistrate.
They did not appear volraitarily. The action of the police officer 
is as if, because he had some reason to believe that these pexaons 
■®ere lite ly  to be gained over by the accused or Ms friends, he Tvas 
entitled to require their statements to be recorded, though they 
did not volunteer to make them. In  sneh a  case the police 
officer should rather have sent in the witnesses 'and the accused 
without delay and before the witnesses had been “ got at,”  as 
the police apprehended: he did not do so probably: because the 
Magistrate had discharged the accused, as h© considered that no 
case had been, elicitod against Mm except one of suspieion. But 
that in no way justified the police in  acting in this limisuai • tyicl 
irregular manner. The aeeused was then brought before the 
Magistrate, and his statement was also recorded under s, 164> 
and the case was then placed before the Subdivisional Magistrate’ 
of Jamalpore, who committed the aeeused .to the 
CoTirt.

In  oonaidering this case, the first matter for in^tirry natoraHy 
is how did the death of the woman, beoome in ow n v, The evidenee 
shows that it did become known, in the course of the m om m g 
after her death. B ut no attempt has been made to show how tK s 
happened. This wa« a matter of very great importance ̂ becaiiae 
undei the cirouinstanoes it woidd be kftomi only to the ajjoased, 
h a  liTisband, or the inmates o f : the house, and l i e  eommnnioa- 

. tion of this information mttsi ordinarily give evidence o f th« 
fconditet o f the aocsased. The fact t h #  the io u n i
dead'and that t h e ; e x a m i n a t i o n  of her Body showed

VOL. X X IX .j CALCUTTA SERIES. 4 8 7
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tliat slie died of strangulation might raise grave sttspicion. against 
‘ the accused, lier liusiband, but taken b y  itself it w ould not be 
guffioient to eonviot Mm of having killed her. There is no evi­
dence at all to show what the accused did -when the death of 
the woman became known beyond the statements o f ■witnesses 
that, when they went to his house, they found him there and the 
deceased on the bed. There -was something said Bpecially in  the 
iixst information that the prisoner had left his house and gone to 
Ghux Slierpore, from which we understand the suggestion was that 
he had desirod to avoid attendanoe at any inq^uiry likely to be held. 
There is, however, abaolutely no reason to suppose that the accused 
was not jjresent throughout at the village. As xegai'ds the evidence 
oi the first information of the death received by the villagers, 
W'S learn that Nur Mahomed Sarkar obtained information, 
6 0  he Bays, from Nedu, who told him that he had got it from 
Aniuddiu. Aniuddin has not been examined: on iiiat
point either in the Magistrate’s Ooni't or in the Sessions Court 
I t  does not appear that Nedu was examined in the Magistrate’s 
Court or at the ti’ial. Another anan mentioned in connection 
with this matter was Nur Mahomed Saikar. H e was examined 
before the Gommitting Magistrate, but not with reference to 
this point, and, although present at the Sessions Gomt, the 
pi'ossoution did not think it necessary to examine him at all. 
The absence of information on this very important point is, 
we think, a most serious defect in the case against the prisoner.

Some admissiou is said to have been made b y  the prisoner 
before the village panohayet. W e  can find nothing in the 
evidence of this witness to show that the accused really admitted 
that he killed the woman, and we may observe that evidence 
so obtained must be accepted with great ■ caution. The 
police investigation had been commenced, and was really only 
suspended, as the proceedings subsequently taken show, and 
there can be little doubt that thexe was pxessure on this aeoount, 
as is shown by the 6vid,ence of some of the witnesses. The case, 
therefore, agsiinst the prisoner rests entirely upon the fact that 
he slept with his wife alone on that night and in the morning 
she w'as found dead, her body showing that death was caused 
by strangnlation.
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W e have tlie evidence of one witness, who sajs that he was 
foi’ some m onths on terms of great intimacy with the tleceased, 
and on the previous afternoon, ha was iseen by the other wife 
of the acoused, who told her husband of it. This is said to be 
the cause of the murder. W e  are not prepared to aocejpt this 
uncoiTohorated evidence of Maham Sheikh. The case therefore 
is one only of grave suspicion, hut it is not one upon which we 
should he justified in convicting the accused. W e  therefore 
direct that he be acquitted and released. 

j>. s.
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H efwe M r ,  Justice"Sie-mis and M r. Jtistice Sarington.

E M P E E O E
V.

P E E O  N A T H  O H O W D H R Y *

Esri'BiioE
•p.

Hdto
S h e i k h .

1902 
March '}•

Cnmiml Ireaeli o f  tr ust ly  sernant— Papers orAered, to he destroyed.—-Propertt/ — 
Appropriation o f  papers hy servant —P em l Code (A c t  X L V  o f  1860J ss. 95 
and 403— Crimiml Procedure Code (A c t  V  1898) 43S.

The accused, a aorvaut, was ordered by liis employers in Calcutta to taJre certain 
liaga of papers aaid forms belonging’ id them to their yard in Gardeii Eeacli 
and thero to 'barn aiid destroy tJiem. Instead of doing tliis the accused brouglit 
some of them to Bow Bazar in Calcutta.

M eli, that the act of tlie accused did not amonnt to crijiiiiial broach of trust 
nnder s. 408 of the Criminal Procedure Code, Mmpress y. WilHiuoii (1) followed.

S eU , also, that s, 93 of the I ’onal Code has no application, imless the act in 
gnestion would amount to an offence under tlie Code, but for the operation o£ t l » t  
section.

T h e  acoused Prednath Chowdhry -was in the servxee of 
Kilburn & Co., Agents of the India Greneral Steam 
NaYigation Ooinpany at Calcutta. H e  was ordered by his 
eiaployers to take several bags of papers and foiTns belonging 
to the Company to G-arden Eeaeh, where they had a yard, and 
there to bum  and destroy tlie papers. The aceused instead of 
destrojring the papers brought some of them to Bow  B am r in 
daloutta,

. * Criiiainiil K efeence No. 1' o f  1902, mafle by T. A. Pearson, Esq., Chief 
Pi'esiilency Ma,gistrate of Calmtta, dated the 19th of February 1602.

( 1)  (IS'iS) 2 C. W. Jy". 21(i.


