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Before Mr, Justice Prinsep and My, Justice Stepken.

HOSSEIN SARDAR 1902
. Feb. 5
KATU SARDAR.*

deeused—~Qffence trivble ey ¢« warrant case— Conviction of offence triable ga
@ yumnons case—Absence of charge— Conviction, legality of—aterinl prior

Crimingl Procedure Code (det ¥ of 2898) ss. 232, 242 and 254—Penal

Coide (Aet XL T of 1860) ss. 143 and 379,

When o case Is being tried as a warvant case, and a charge s drawn up of
an offence which iy trisble us o warrant case, and it is intended to proceed aguingt
the aceused also for an offence which is tcluble only a8 a summons ease, that
offence should form purt of the eharge,

Where en aceused person was summoned for offences wnder &5, 14% and 870
of the Penal Code and the trying Magistrate drew up n charge only far the offence
upder 5. 879, but convieted the accused ouly for the offence under s. 148 of
the Code :

Held, tha. the offence under s 143 should have formed part of  the
charge, and that the accused was misled in. his defence by the absence of such
4 charge. . :

Tre -petitioner Hosgein Sardar obtained & Rule ealling
upon the District Magistrate to show cause why his conviction
under . 143 of the Penal Code should not be set aside on the
ground that no charge having been framed under 5. 143, and
the only charge- being under s 879 of the Panal Code, ‘the
eonviction was bad in law,

Tn this cese the petitioner was summoned by the Deputy
Magistrate of Magurah for offences under ss. 143 and 879 of
the Penal Code. At the trial -the Deputy Magistrate drow
up a charge only for the offence under s. 879. The }';iéﬁﬁi(}ﬂgr
was, however, on the 20th September 1901 couvicted only of
the offence under s. 143,

Br. P. M. Guiw for the petitionsr.

Prixser anp Srermew JT. Tn this case the accused wag
summoned for offences under es. 148 and 879 of the Penal
Cods. A .ehargé was, however, drawn up only for the offence
% Criminal Revision® No. 948 [of 190Y, made ‘sguinst the orders passed. by R.
Bennerjes, Esq., Dopity higgistrate of  Magurah, dated the 20th of Sepggmber
1801,
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1602 under 8. 379, but, nevertheless, the petitioner has been con-

et et

tHossmy Victed only of an offence under s. 143. A Rule has been

SazpA®  pranted to consider whether, no charge having heen framed

Kie  under s. 143 and the only charge being under s. 379, the

SABDAZ- onviction and sentence are not bad. The Magistrate in his
explanation attempts to support his order oun the ground that
an offence under s. 143 being friable as a  summons case, no
charge was necessary. Bub we think that when a case is being
tried as a warrant case and a charge is drawn of an offence,
which is triable as a warrant case, if it is intended fo proceed
against the acoused also for an offence which is triable only as
a summons case, that offence should form part of the charge.
The case of the accused, however, is that no charge hss been
drawn of the offence of ‘which he has been convicted. We are
called upon to consider in the terms of s. 282 of the Code
of Criminal Procedure whether, by the absence of such a charge,
the accused was misled in his defence. There is every reason
to believe that he has been so misled. He was summoned to
appear to stand his trial for two offences, and when he was
charged only with one of those offences, he would have good
reason to suppose that the other offence had been dropped by
the Magistrate. In the next place, his examination shows that
he was required only to offer an explanation regarding the offence
under 8. 379. Under such -eircumstances we think that ‘he
was misled in his defence by the error of the Magisﬁré’ié.‘ “We
are informed that the petitioner has already undergone & con-
siderable part of the sentenco passed on him. Under such cir-
cumstances we think that no further proceedings should be takea
The conviction and sentence ave set aside. '

D 8. Rule made absoluts,



