
He/ore Mr. Jusfiee Brbise^ aitd M r, JuMue Stefhtn.

M O SSB IN  8 A B D A B
V.

K A L U  S A E D A R *

^cesisecT-—Ogetjce friu&fe as a warrant case— CoaFscfton o f  offetuie triahle m
«. nmmmis ease—Absence a f  charge—.Conmetioii, legality o f— Materiifl Brror__
Criminal Pmeedtire Cade {J.«t V  o f  1393} «s. 232, 242 and 254—jPeml 
Code (A d  X L  r  o f 1860) «s. U S a,id ST9.

When »  case is bujug tried as a warrant case, and a cliarge is dm ra up of 
an ofience wluch is triable as a, wari'Emt case  ̂aad it is intended to pracciid against 
the acetised also for art offance wliicli is triable only as a snmaiojis esse. tJiat 
offence aliould foim  part o f  the cliftrgu.

Where ftii accused person was summoned for offeuces under rs. 143 ami S79 
of tlitt Penal C<sde and the trying Magistrate drew up a charge oaly for tlia ciffienue 
under s. S79, T>ut- convicted tlie accused only for the offence under s. 143 ot 
&ie Code :

Meld, tiiao the offence under s. 145 should have fp m ed  part of the 
eharge, and that the accused was misled in his defence hj> the absence of. saeli 
a chaxge. .

T h e  petitioner HosBoin Sardar oBtaiaed a; Eule eailing 
upoa t i .9  Cistriot Magistrate to  sliow cause w liy liis convietioJa 
tinders. 14^ of ilie Penal Code slioold not Iw set aside cm tibe 
grotmd tliat a o  cliarge liaviug bwn, framed under s ; 143, and 
the only cliarge being under s. 379 of the Penal Oode, ilie 
oonYictioTi was Tjad in  law.

In  this ease the petitioner was sammoned b j  tiie D ep iitj 
Magistrate of Magurah for ofienees loidsr es. 143 and 879 of 
the . Penal Oode. A t  the; trial t ie  D ep u ty : Mag^tjat^e :drtfr 
up a charge only for the offence under s, 9. T k« petiiioiiw  
was, however, on th-Q 20th September 1.901 convieteii only of 
the offence under s. 143,

Mr. P. M. Guha for the petitionar,

S*»iHSEP-AH» .S.®B»HE3fT JJ-, I e  tMs;oas0 / tile .aoonsed w'm 
stunmoned for oEEenees .tiiider bs- U S and 379 o f tlae Penal 
Code. A  -charge was, iow eyer, drawji up only for the offenoe

* Criminal ISo. 9 m  o{ WOl, maie sgainsi ibe oriera pmsml by H,
BBniierjee^ Es<i.., Deputy Magistrate o f  Msgusah, dated the aoth of  ̂Septeaite'
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under s. 3 7 9 , but, nevertheless, the petitioner has been con- 
”yioted. only of an offence tuider s. 143. A  Biule has heen 
granted to oonsider whether, no charge having been framed 
under s. 143 and the only charge being under a. 379, the 
conviction and sentence are not bad. The Magistrate in hia 
explanation attempts to sxipport h ^  order on the ground that 
an offence under s. 143 being triable as a summons case, no 
charge was necessary. B ut we think that when a case is being 
tried as a warrant case and a charge is drawn o f an offence, 
which is triable as a warrant ease, if it is intended to proceed 
against the accused also for an oflence which is triable only as 
a summons case, that offence should form  part of the charge. 
The ease of the accused, however, is that no charge has been, 
drawn of the offence of which he has been convicted. W e  are 
called upon to oonsider in. the terms of s. 232 of the Code 
o f Criminal Procedure whether, b y  the absence of such a charge, 
the accused was misled in his defence. There is every reason 
to believe that he has been so misled. H e  was summoned to 
appear to stand Ms trial for two offences, and when he w p  
charged only with one of those offences, he would have good 
reason to suppose that the other offence had been dropped by 
ihe Magistrate. In  the next place, Ms examination shows that 
he was required only to offer an explanation regarding the offence, 
under s. 379. Under such circumstances we tM n i that he 
was misled in Ms defence by the error o f the Magistrate. W e 
are informed that the petitioner has already undergone a con­
siderable part of the sentence passed on bim, 'Dnder s u c h '^ ^  
CBmstanoes we think that no further proceedings should be takea. 
The conviction and sentence are set aside.

B . S. Rule made absolute.


