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I jOW5EB
Na-sjas.

hold, liaving regard to th e 'fa c t  t]ie,t' .the rice was in certain 
"■■r------ T —  instaneea deiiTered and paid for.”  B ut he does not observeKoBTQ' iSB
liosB & Co. that the instaneea all belong to the class of contracts aa to which 

it is reasonable to infer that they were genuine contracts for the 
sale and delivery of goods.

Their Lordships hold that tha oonsideration o f the notes 
sned on was a number of 'R'agering contracts -within the meaning 
of the T-n(lifl,n Contract A ct. They will humbly advise His 
Majesty so to declare, and reversing the decree below to disiniss 
the suit m th  cosia. The plaintiff must also pay the costs of tiiia 
appeal.

Appeal allowed. 

Solicitors for the appellants ; Sopgoods and Dawson.
Solicitors for the respondents : BramaU, White, and San4en.

3. y. w .
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Mat/ 16.

Sefors Mi' JtisUce Stevem and M r, Jusiiot Sarinfffon.

SH O IL O JA N U N D  O J H A
V.

P E A E Y  C H A E A N  B E T .*

Aitachment— M ol— Offeriiiga to m  idol, attachment o f— Civil Troeedure 0o3» 
( J t c i  X I V  o f  1882} 3. 368— '  Saleable properin*— Right to reeaivg oferings to  

an idal—'XHsposivg pmoer’  o « r  tua7i. offeriD.gs^DeBree, e^eisution

Offerings wBch may in future be made to a Sindu Iflol cahnfit ba atfcaeliai 
ia«seeutioii of a decree against the idol, tie rigtt to raeeire sunh ofieriiigs not 
4 “ salsable praperi^’  witMn the meaning o£ s. 266 o£ the Civil Procedurfl, Code.-

T h e  Judgment-debtor Shoilojanund Oiha appealed to the 
H igh  Oouit.

Peaiy Oharan D ey and others obtained a deeres in the 
Court of the Babordinate Judge of Deogliui f 6 r Es, 1,170 
against Shoilojauuiid Ojha, the H igh  Priest o f the Temple oi

*  A.ppeal from order Ho. 251 of 1901, against the order of 1>. H. Kingsford, 
Deputy ComMissiouer of Dnmlta, in tha Sontlial PajganttS, dated tie iSth 

April l9Q0, Kffirmiiig t̂he order of T, E. Piffwd^ Bsq., Subordinate 
Deogliw, dated the 9th of NoTenilJBr 1889.



Baidyanatli, repi’egenting the Hindu idol Sri 7Jatdff<rH(dJi Jen o f ipos
Deoglui.r, and in eseeiition thereof attaelied the ofieriiigs which o
might in future be im d .8 to the idol Jea. Soilojatrand,
the Judgment-debtor, raised an ohieotion to the attachment of PsjiKy
ftiixire oSerings to the idol as illegal, hut the Suhordinate Judge p g i.
disallowed the ohjectiom on the grounds that siBiilai’ attaohments 
had been made before against the same judgm ent-dehtor; that the 
oSeringB had been under attachment for several years to  satisfy 
other decrees in respeot o f which a receiver had been, appointed.

The Deputy Commissioner of the Sonthal Parga^as, on. appeal, 
was of opinion that oSerings to an idol oonld be estimated 
with the samo accuracy as the income from  a landed estate; that 
the right of receiving suoh offerings TiTas a ‘ saleable property ’ 
attaohing to the temple ; and that the Judgment-debtor had a 
* disposing power ’  over suoh profits; and as there were other 
properties from  the income o f whioh the worship o f the idop 
jQiigM be performed, the order attaohing the offerings jwas not 
detrimentar to any religious observance properly entitled to 
respect, and he accordingly dismissed the appeal.

Shoilojanund Ojha appealed mainly on the ground that such 
offerings were not attaehaHe under the proviaiens o f s, 266 of 
the Oode o£ Civil Procedure.

D r. Rash Belmry Ohose (with him Babu Joy ■ Qopal &limh 
&bA  Balu Surendra Nath Qhoskal) for the appefllanta. The only 
question ia—-Whether, in eseeution. of a decree against the shebuit 
o f  a Hindu idol, the oiferings that naay bo made to the idol can 
he attached ? I  submit they oannot. :Gfferings that may, in 
future, be mads to an. idol being (juite nnoertain in  t h w  nature 
are incapable of being estimated or vaJiixed ; and until they am 
ftotually made, they are nobody’s property. S* 266 of the OiTil 
Prooedttra Code p6 intB out what propertie® o f the 
d * b to »  are liable, to attaohment; but there is no proviaiqii in 
f t a t  OodeundKT whieh ofEerfngs to a H inds idol be sfiia(3ied-r- 
SaridmAcharjiaChmUhr:g-w.MaroMSMhQreAsh»jig,Ckm^i^^
Syud Tuffm saol H ossm  M m  v . MmlwmMh JP^rsbad ( ^ , Girva~ 
nmd.BMU0Jhay..8dii^fanundl}a(4c(, JJm (8 >.

{1} im si} I, h. B, m :cos. 3s. (3> {is7i) i*  m<mse i . X m , m.
' (3) , I, It. 23 .C«le, <HS, 6S«
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1902 . £aiu  Bipill Behari/ Ghose for the decree-holders. A s a receiver
~ ^ oiio jA - ' ta s  already been appointed, this question does not arise: see

Kumari GhatwaUn v. S a r i  Mam Shaha (1). Oux application 
teaey is virtually under s. 295 of the Civil Procedure Code for rateable
Bar. distribution of tlie assets. [ H aeington J.— H as the judgment-

dehtoT diBposing power oTer the offerings ?3 I t  has been so 
held b y  the Lo^wer Appellate Court.

£ a iu  Joy Goj^al Qhosh in reply. The receiver was appointed 
after we made the objection to the attacLment o f offerings, and 
therefore -we are not affected by  that. The judgment-debtor 
has no ‘disposing power’ over the offerings : see Mallika Dasi v. 
Batamnani Ghakenarti (2). The future offerings to an idol 
are entirely dependent on the will of third parties, and they 
being uncertain cannot be : attached— Behee Tohai Sherob y . 
Beglar (3).

S totbsts atjd SAHixrQTOxr J J .  The question which we 
have to decide in this ajipeal is whether or not any ofierings 
which may in future be made to a H indu idol may be attached 
in execution of a decree for money against the idol..

The Courts below have both held that such ofierings are 
attachable,— the Court of first iiiBtance probably merely on the 
ground that similar attachments had been made before the 
Lower Appellate Court on the ground that the right to receive 
offerings is a saleable property attaching to the temple, and the. 
judgment-debtor has a disposing power over the profits aocruing. : 

The fact that similar attachments had been made before is 
o f course nothing to the purpose. The real question is, whether 
the attachment is legal with reference to the provisions of
B. 266, Code of Civil Procedure. The ofierings in question 
are, it appears, entirely voluntary and therefore entirely 
uncertain, although it may be, as the Low er Appellate . Court 
saySj that an estimate may be made of t h e . average incjome 
derivable from  that source. I t  seems to  us very difficult to-say 
that there is, properly speaMng, aright to receive these, offerings 
where there is no coiTesponding obligation to/m ake them. I t  is ■, 
difficult to see, therefore, how there can be any such right as could.

<l) (1001) 1 . li. R. 28: Gale. 483. (2) (1807) 1 G. 'W. Bf. 403.
(8) (1S66) 6 .Moom 1.; A, 610.:

4'72 m a iA N  ZAW  r e p o r t s .  [ v o l .  x x i x .



constitute a “ saleable property”  witMa tlie meanmg o i s. 266, 19 0 2

Code o i Oiyil Proeedure. The fact that there is a dkposiag ~sroiMxir~
power in tlie idol, as represented by tka High. Priest, over the
offeriaga wlien once received does not necessarily imply a Pbavs:. ' 
disposing power over wliat is called ths rigM  of receiving ttem . pfij.

W e  tM nt tiiat tlie attachment in  the present cafse was not an 
att-aohment which could be made under the provisions of s,
266, Oode o f Civil Procedure and that we must therefore decree 
the appeal -with, costs.

Appeal allowed:
B. D. B.
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V . — ----------------:

B A N K U  B E H A R I  B IS W A S . *

Mahwnedan Lm e— Mother’s power io hind her minor cMl3,Ten’s estate— Minor—: 
Guardian—ZiahilUy o f  minor f o r  the aei o f  m.other pvrpartmg io act a t  
guardian.

Under tlic Mahomednn. Law a motlier is -o-aiis facto  guaraian of lier miaor 
cliiliireH and, uiilesB sliie is appointed a gtiaratan tZ« / « f «  or is especially , #ntlior> 
ized by tlxe Bistrict Judge, ste lias no power to t e d  tlieir eetate %  jBortgaga or 
otlierwise. Such an act by the motliej: is eutixsly void.

S M tm tA  I>ey v . Ahmeii Soiain  (1 ), Baba, v , SMmppa- (2 ), and 
Mzamttddin Sh»h Ananda Frasad  (3) referred to.

TiDS defendants N os. 1, 2, and 8 appealed to the H igh  Court.
This appeal arose out of aa action, ‘brought by  the. plainti.fi to 

enforce a mortgage hond against the defendants Nos. 1 to 3. 
^ h e  allegation of theplaintifis was that the first dofendant, Moyna 
BiT)i, executed a mortgage bond both for herself and as mother 
and gTiardian of her minor daughtere, def0BLdaE.ts Jfcjs. 2  and
3. The defence of. the first defendant was: timt the mortgage 
bond was not genuine, and that there was no consideration for it.

• AppeM froin;AKpenate BeBreeN"o. 2V84 o f 1899* ^ i n s t  the decree o f G-. K . 
Pftb, Es(i., District Judge of. Kadife tlie 31st o f  Mey 1809, moiiifying- 
deafee of Babu Prasanna Kamax Ghose, Subortliaftte Jadga. o f that distrletj claied 
-the m h  of Aprii 1898.

( 1 ) (1885} 1 . Li, R . 1 1  Cjac,417. [2) (189S) I- L . E . 20 Bom. J0O.
(S) (18S6);1. L . R. 1S,A11'S78.


