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hold, lhaving regard to the fact thet the rice was in certain
= instances delivered and paid for.” But he does not observe
that the instances all belong to the class of contracts as to which
it is reasonable to infer that they were genmne contracts for the
gale and delivery of goods. :

Their Lordships hold that the consideration of the notes
sued on was a number of wagering confracts within the meaning
of the Indian Contract Act. They will humbly advise His
Majesty so to declare, and reversing the decree below to dismiss
the swit with costs. The plaintiff must also pay the costs of this’
appeal. ‘

Appeal allowed.
Solicitors for the appellants : Hopgoods and Dawson.
Solicitors for the respondents : Bramall, White, and Sanders.

5. V. W.

APPELLATE CIVIL.

Before My Justice Stevens and My, sustive Harington.

SHOILOJANUND OJHA
9.

PEARY CHARAN DEY.*

Abttachment—Idol—Offerings to an idol, attmohment of— Civil Procedurs Code
(Aot XTIV of 1883) 5. 66— Saleable property’~—Right fo recsive oﬁ'eriﬁyé 124

an idol—* Disposing power’ over such offertings—Desres, edesution ofi—
Offerings which may in futute be mada to 4 Hindu idol cannot be a.tbaehad

in®xecution of a detres against the idol, the right to receive such offeringsnod bémgf
4 “Haleable property” within the méaning of 's. 266 of the Civil Procedurs Code.!

Tut judgment-debtor Shoilojanund. Ojha  appealed to’ thé
High Court.

Peary Charan Dey and others obtained a decres’ in 'the
Court of the Subordinate Judge of Deoghur for Rs. 1,1
against Shoilojanund Ojha, the High - Priest of ‘the Temp

# Appeal from order No. 251 of 1901, agotnst -the order of D. B. Kingsh
Beq., Deputy Commissioner: of ~ Dumka, in the Sonthal Panganus, ® dated the

April 1900, affivming the order of T..E. Piffard, Faq.,  Subordinate - Jndg
Deoghur, dated the 9th of Noveraber 1899,




¥O1L, XXIX] CALUUTTA SERIES.

Baidyanath, representing the Hindu idol Sri Buidywnath Jeo of
Deoghur, and in execution thereof attached the offerings which
might in future be madeto the idol Baidyanath Jeo.  Soilojanund,
the judgment-debtor, raised an objection to the attachment of
future offerings to the idol as illegal, but the Subordinate Judge
disallowed the objection on the grounds that similer attachments
bad been made before against the same judgment-debtor ; that the
offerings had been under attachment for several years to satisfy
other decrees in respect of which a recciver had been appointed.
The Deputy Commissioner of the Sonthal Parganas, on appeal,
was of opinion that offerings to an idel could be estimated
with the same acéuracy as the ineome from a landed estate; that
the right of receiving such offerings was a ‘saleable property’
attaching to the temple ; and that the judgment-debtor had a
‘ disposing power’ over suoh profits; and as there were other

properties from the imeoms of which the worship of the idoj

might be performed, the order attaching the offerings [was not
detrimental to any religious observance properly entitled to
respeot, and he accordingly dismissed the appeal.

Shoilojanund Ojha appealed mainly on the ground that such
offerings were not attachable under the provisions of 8. 266 of
the Code of Civil Procedure.

Dr. Rash Behary Ghose (with him Babu Joy . Gopal Ghoshk
and Babu Surendra Nath GQhoskal) for the appellants. The only
question is—Whether, in execution of a decree against the shshait
of a Hindu idol, the offerings that may be made fo the idol can
be attached ¥ I submif-they cannot. Offerings that wmay, in
fyture, be made to an idol being quite nneertain in their nature
ate incapable of being estimated or valued ; and until they are
potually made, they are nobody’s property. 8. 266 of the Civil
Procedure. Code points out what properties of the Jﬂdgmam,
‘debtors are liable fo attachment ; but there is no provision in
that Code under which oz&‘armga to s Hindu idol can be attached-—
Huridas Acharjia Okowdﬁry v. Baroda Kishgre Ae?mum Chowdhry(1),
Syud: Tuffusseol Hossetn Khan v. Rughoonath Pershad (2), Girija-
nund Datta JTha v. Sailgjanund Datle Jha (8),

(3) (1899} I. L. R, 27 Cale. 38, (2) (1871) 14 Moore 1. 4. 40, 51
U {8) L LR 23 Cule, G4E, 656
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- Baly Bipin Behary Ghose for the decree-holders. As a receiver

Smorsosa- nas already been appointed, this question does not arise: ses

NUND OIEL Tdoy Rumars Ghatwalin v. Hari Bam Shaka (1). Our application

TRARY
CHARAN
Dre.

is virtually under s. 295 of the Civil Procedure Code for rateable
distribution of the assets. [Harinarox J.—Has the judgment-
debtor disposing power over the offerings ¥] It has been so
held by the Liower Appellate Court.

Babu Joy Gopal Ghosh in reply. The receiver was appointed
after we made the objection to the attachment of offerings, and
therefore we are mot affected by that. The judgment-debtor
has no ‘disposing power’ over the offerings : see Mallika Dusiv.
Ratanmani Chakervarti (2). 'The future offerings to an idol
are entirely dependent on the will of third parties, and they
being uncertain cannot be attached— Bebee Tokai Sherod v.
Beglar (3},

Scpvews awp Hamiwerow Jdd. The question which we
‘have to decide in this appeal is whether or not any offerings
which may in future be made to a Hindu idol may be attached
in execution of a decree for money against the idol..

The Conrts below have both held that such offerings are
attachable,—the Court of first instance probably merely on the
ground that similar attachments had been made befors ; the
Lower Appellate Court on the ground that the right o receive
offerings is a saleable property attaching to the temple, and the
judgment-debtor has a disposing power over the profits aceruing.. .

The fact that similar attachments had been made before is
of course nothing to the purpose. The real question is, whether
the attachment is legal with reference to ~the provisions  of
s. 266, Code of Civil Procedure. The offerings in question
are, it appears, entirely voluntary and therefore entirely
uncertain, although it may be, as the Lower Appellate ‘Court
says, that an estimate may be made of the average income.
derivable from that source. It seems to us very diffieult to say
that there is, properly speaking, aright to receive these offerings
where there is mo corvesponding obligation to/make them. . Ttis:
difficult to see, therefore, how there can be any such right as could

(13 (1901) T. L. R. 28 Celc. 483, (2) (1897) 1 C.'W. N. 408
(8) (1856) 6 Moora 1. A, 510.
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constitute a ““saleable property” within the meaning of 8. 260,
Code of Civil Procedure. The fact that there is a disposing
power in the idol, as represented by the High DPriest, over the
offerings when once received does not mnecessarily imply a
disposing power over what is called the right of receiving them.

We think that the attachment in the present case was not an
attachment which could be made under the provisions of s.
266, Oode of Civil Procedure and that we must therefore decree
the appeal with costs,

Appeal allowed.
B.D. B. -

Before Ar, Justice Rompin and M. Justice Pratf,
MOYNA. BIBI

.

BANKU BEHARI BISWAS. *

Makomedan Law—Mother’s power to bind hey minor ohildren’s estale—Minoy—
Guardian—Liability of minor for the act of mother purporting to ael ar
guardian,

Under the Mahomedan Law a mother is not defocte guardian of her minor
children snd, unless she is appointed & gusrdisn de furd or I8 especially anthor-
ized by the District Judge, she has no power to bind their estate by mortgags or
otherwige. Such an act by the mother iz entirely void.

Bhutnath Dey ~v. Ahmed Hosain (1), Baba v. Shivapps . (2), . and
Nizamuddin Shok v. dnande Prasad {3) referred to.
Tux defendants Nos. 1, 2, and 3 appealsd fo the High Court.
This appeal arose out of an action  brought by the. plaintiff to
enforce a mortgage bond ‘against the - defendants Nos. 1 to 3.
The allegation of the plaintifts was that the first defendant, Moyna
Bibi, executed a mortgage bond both for herself and as mother
and guardian of her minor daughters, defendants Nos. 2 and
3. The defence of the first defendant was that the mortgage

‘bond “vas not genuine; and that there was no consideration for it.
% Appeal from Appellute Decrae No. 2784 of 1809, against the decrée of (+. K.
De,‘b, Eay,, District Judge of Nadis, dated the B1st of May 1899, modifying the
decres of Babu Prasanns Kumar Ghose, Subordinate Judgs of that district, dated
the BOth of April 1898.
{1) (1885) 1. L. R. 11 Cale. 417. 2y 1805) L. L. R. 20 Bom. 190,
(3)'(1398) I, L, ROI8ALL 378,
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