
10 0 2  compensation as an alternatiye to a rectification o f boundaries,
A d m i n i s i e a J  latter it tras not in  the power o f tlie Court to grant. I t  is
tob-Gekerai, difficult to see liow lie can now say th at the ease ^'as not a fitting
OB BjSjraAL i- o

j,. one lor compensation.

Attorneys for the appellant: Carruthers mid Co.
Mookeejeb. Attorney fo i  A g to re  Natli Mookerjee, respondent;- Bejpin 

Beliari Bonnerjee,
Attorneys for Koomeer Kadir, purchaser of lot No. 4, res­

pondent : Mutter and Co.
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¥ULL BENCH.
^Before Sir Francis W\ M aolem , K> Chief Justioe, M r, tTustioe Prime^t

Mr. J'icstiee &hosej W r. Justice Mill a-nd -3/V, Justioe Mendersah,

E E E D E R IO K  P E A C O C K
V .

MADAISl' Q-OPAL AUD others.*

Insolveiieg— Vestiiig order— Attacimeni Ig creditm' previous io VBsiing order— 
£riorU}f o f  Official Assigme over aitaching creditor.

A judgment-ereditoi' baa no priority over the Official Assignee in resiJect o f 
propevty attaclied by Win previoua to tlie vesting order,

Soolul Qhiimlet' hm o  v. MnssioTe Lall M itter (1) followed; A , S . M iller v. 
ZtthUmani D eli  (2) overruled.

E efbeenge by the Chief Judge of the Small Cause Court, 
Calcutta, for the opinion of the High, Court under s. 69 of the 
Presidency Small Cause Court A ct (X V  of 1S83) and s. 617 of 
the Code of Civil Procedure (Act X I V  of 1882).

The facts of the case appear fully from  the letter o f reference, 
the material portion of which is as follows :—

, “ In ilisi case the plainti-ffi, tlio OiHciial Assignee, claimed property to the value, 
o f Ra. 600 attaelied by tlio first defendimt on the 9th of July 1901 under an order 
of this Court o f the same date, and by tlie Beeond and third defendants on the 
15th July 1001 l>y proMbitory orders of the same date. The facts o f the case 
are as fo l lo w s  :— Madan Gopal, the first defendant, obtained a decroo in this Conit 
against Ifohin Chnnder Putt and Motilal Burdhon, and on the flth o f July 1901 
be attached the property claimed by the plaintiff, the Oifioial Assignee. On the

*  Seference to the Eull Bench in reference fi-oin the Presidency Small Causa 
i^tj Nd. 1 o f 1901.

_(1888} I .  L. K. IS Ciilc. 203, (2)  (1901) I. L . Tf, S'S Calc, 419,
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13th July I901j Nobin Chuiider Dutfc and Motilal Burdhon. filed tieir petition ,o£ 1902
insolvency in tie  High Court, and aa order vesting all tlieir real and personal eatate 
and effects in. the plaintifi as Official Assignee was made on the saaie date. On the 
15th of July 1901 the second and third defendants attached before judgment 
the jiroperty already attached hy the first defendant on the 9th of July. On the 
19th of July 1901 the plaintiff, the Official Assignee, instituted this suit against 
the three defendants claiming the property attached hy them. On the 23rd of 
July 1901 the second and third defendants obtained decrees against the insolvents 
Nohin Chandra Dutt and Moti Lall Bardhon.

Bahu Priya Nath Sen, the Attorney for the Official Assignee, contends that th® 
property attached should bo released and handed- over to the Ofilcml Assignee 
for the benefit of all the creditors of the insolveats. Mr. Mendes, the pleader 
for the first defendant, contends that as his client obtained a decree on the 
8th of July and attached the property on the 9fch of July, he is entitled 
to priority over the Official Assignee aud the second and third defendants, and that 
his decree should he satisfied in full and that the plaintiS’s claim should he 
dismissed. Bahu Aghore Nath Sil, the pleader for the second and third defendants, 
contends that aa hia clients attached on the 15th of July 1901 aud obtained a dwrae 
on the S3rd of July, they are entitled under s. 295 of the Civil Procedure Code 
to have tho proceeds of the property attached divided rateahly amongst the threa 
defendants, and that the claim of tho Official Assiunoo ehould be dismissed, la  
my opinion this contention on hehalf of the second and third defendants is not 
sound. The property of tho insolvents vested iU: the Official Assignee oji the 13th 
of July beEora the second and third dcfandanta attaehod. Subject to the opinion, 
of the High Court, I hold that the sec-ond and third defehdaats are only entitW 
to share raieably with the general body of creditors of the insolvents. Mr, Mendes 
for the first defendant relies on the case of A . -B. M iller v... ZuhM tmniXleU  
(1) decided by their Iiprdahips the Chief Justice and Mr. Justice Banerji on the 
? :th of March 1901. In that case their Iiordshipa held ihat ‘ a vesting order made 
i.Mer the Insolv^cy Act (11 and 12 Tiot., c. 31) has not the effect of griving tie  
OiEclal Assignee priority over the claim of a judgwient-creditor in respect of 
property attached at his instance previous to the passing of such, order.’

Their liordshipB followed fee ease of OSflsarfir* j ’tsf i'sf, J’oswpi VaJ Sarim
(3), but the case of Sooiul QhunHesr Jjaw v. Jiuieick Xictll lUXUer (S) was not cited 
before their Lordships. This case was decided by Sir W. C. Pethsraai, theii Chief 
Justice, Mr. Justice Wilson and Mr. Justice Tottenham, and their tordships decided 
•that tho case oJ: Anand Chandra Pal v. Panchilal Sarmai (2) has no application 
under the present state of the law and they came ta the cohclosion that assistsi which 
have not beeu realised on behalf of a particular creditor are to be divided among 

' the general body of the creditors. The case of A. B. Miller y. &t>ur CAiirti Huti 
referred: by me to the High Court was decided on the 6th of July ISB-iby Sir 
.W. Q. Petheram, then Chief Justice, Mr. Justice Norris and Mr, Justice 
Maopherson; the case has not been reported, the facts of the case are similar 
to thpsa of the present case, and their Lordships followed the case of Soobul

(1)  (1901) I. L. E. 28 Calc. 419. (2) (18?0) 5 B, L. R. 691,
(3) (18S8) i. L. B. 15 Calc. 2oa,



190S Chtfider Lam v. U ŝsicTc Lall MUUr (1) and held that the Offlciri Assigfuee was
’iM M S iC K * entitled to the attached property for the benefit of the whole body of creditors,

PgACOOK This casa was not cited before their Lordships the Chief Justice and Mr. Bannerji
in the case of J-. S . Miller v. Z M im ani D eli (2). so it cannot be said to be 
overruled, and it haa always been followed in this Court. As cases similar to the 

CEHKK3. present are constaafcly occurring, it is most desirable that the Judges of this Court
should be informed whether the case of .A- S . Miller y .  Gour Ch.v/rn DuU is to be
followed or whether it is overruled by the case of A . S . Millei' V; LwjcUmam 
DeU{2)."

Tlie reference caane on. for hearing before tke.OM ei Justice, 
Mr. Justice Prinsep and Mr. Justice H ill  - -wiio- referred it to a 
I 'u ll Bench, because tHere was a di&rende of opinion in the 
case o f A . B.. M ilkr y., lMkhmani i)ehi (2) on the one hand 
and of Soobul Chunder Law y . .Mussick 'Lall . Mitter (1 ) on the 
other.

M f. Garth and JK*. J. G. Woodroffe for the Official Assignee.
No one appeared for the creditors.

1902 M acleajst C.J. The question referred to Us is whether a
 ̂ vesting order made under ths Insolvency A ct ( 1 1  and 12 Y iot.

0 . 2 1 ) has or has not the effect of giving the Official Assignee 
priority over the claim of a judgment-creditor in respect o f 
propertj attached at the latter’s instance previous to the passing 
of Buch order.

I  ain not sure that the question would not have been better 
framed, if  it had been “  whether a iudgment-cxeditdr has priority 
over the Official Assignee in respect .of property a ttach ed 'b y  
him previous to the passing of the vestinsr order.”  but the 
distinotion is not of much importance.

The reference has arisen from  a difEertnoe of* opinion ii, the 
case of B . Miller Lukhiftmni DeU  (2) on the one haiid, 
and oi Soobul Chmder Law v. Rmsik Lall M itter (1) on the othw-

I t  is worthy of immediate notice that , the latter case was 
BiOt brought to _ the attention of the Gouri; which decided' the 
case .of A  5 .  MUkr v. LukM m ni m S i (1), to  I
was a party.

-^ 0  THE m D U Sr LAW BEPOBTS. [VOL. XXIX.

(1) :(18S8) I, t ,  R. IS Cale. 202, ;  (2) :(KK3l) E /28



It  seejtta to me that the first question 'we have to consider 1 9 0 3

is whether the judgmeat-creditor, who had attached his debtor’s ’yuBnBsiM
property before the bantruptoy proceeding, has obtained b y  F-sioocK 
that atiachment any charge or lien upon the attached property, Mabaw

In  the P u ll Bench ctee of A nm d Ghandra P al v. Pamfdlal *̂0 TasEi^° 
Sarnia .(1 ), it was considered that the judgment-oreditop, who 
had obtained an attaohment, had a charge or lien upon the 
attached property; and that yiew is also espresaed, at any rate, 
b y  one of the Judges in the F a ll Bench case of 8hib Kristo Shaha 
Chmdhry v .-^ ; B. M ilkr (2 ). B ut in  the case of Soobul Ohmder 
Law  V. M im ik X all Mitter (8) it is distinctly laid down that the 
attachment creates no charge npon the property, and that view is 
supported, by  a recent case before the Judicial Committee of the 
Privy Counoil, Moti Lai v. KarrahuMin (4), where it is distinctly 
held that attachment under Chapter X I X  of the Cods of 
Civil Procedure merely prevents alienation and does not give 
title. In  advising H er late M a j^ ty  their Lordships say 
this:— “ Attachment, however, only prevents alienation; it does 
not confer any title.”

I  think, therefore, , it  must be taken that the attaching 
creditor here did not obtain b y  his atiaohment any charge or lien 
upon the attaGhed property, and if so, no question as to the 
Official Assignee only taking the propwty o f the insolvent subieot 
to any’ equities afleoting it, can arisen B ut even i f  there was such 
a. lien,  ̂the law as it stands now ia diiSerent JErom what it Was, 
when the EuE B w ch  ease o f Pal v. Pam hiM
Sarma (1) was decided. There is a marked dislinotion between 
the language of s. 270 of the Code o f 1859 and s, 295 of t ie  
present Code, which governs the present case.

Under 8- 270 of the Oode of 1859 a creditor obtaining an 
attadb.ment, was entitled to be first paid oat of ttie proceeds 
o f the sale, notwithstandiag a subsequent attachment of tiie 
saane property by  any p ^ y  in execution o f his decree, but s. 295 
o f  t h e  present ..God^ points, t o , a rateable distribution of the 
proceeds o f sale under a decree in certain events and under 
(^rtaici circunistanoes.

VOIi.XXlX.] CALCUTTA SEBIES. 431
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I f , then, the attaolimg creditor had obtained a charge or 
a lien upon the attached property, it Trould haTe been difEcult, 
having regard to the change in the law, to hold that he was 
solely entitled as against the Official Assignee to the proceeds 
of sale under the decree. I t  is unfortunate that the case of 
Soohil Chunder hem  v. U-mik Lall MitUr (1 ) was not cited to us 
■vrhen Mr. Juatioe Banner] ee and I  decided the case of
A . B. Milh)' V, Lukhimcni Dciii (2) and that the arguments 
which, haye been addressed'to us to-day, the arguments based 
upon the difierence between s. 270 of the old Code and s. 296 of 
the present, -were not called to our attention. ISIor was the Privy 
Council case, to 'wMch, I  have referred, cited before us.

On these giounds I  think that the question referred to us 
oxight to be answered by  saying that the judgment-oreditor, 
under the eiicumstances, has no priority over the Official Assignee 
in respect of the property attached.

I*rinsi:p J. I  am of the same opinion, . In  m y opinion the 
caae should ha decided in accoxdance -with the j udgment o f the 
Court in the ease of SooMI CAundar Lmo v, Russik Lall Mitier 
(1). There is  no priority in  a matter o£ this description. The- 
expression, no doubt, is derived from  the terms of s. 270 o f the 
Code of 1869, which gave the first attaching creditor the right to 
be paid before other persons could participate in  the money 
realised from the judgment-debtor, but s. 370 has been 
repealed and it has been re-enaoted in an entirely different form 
in s. 295 of the present Code. Under s. 295 all dooree- 
holders, who have applied for execution of their decrees for money 
against the same judgment-debtor before the realisation of assets 
from him, are entitled to rateable distribution. I f  the judgment- 
creditor in the present case be  allowed io  execute Ms decree in 
spite of the opposition of the OfEoial Assignee, who represents 
him and all the other creditors, only those creditors, who m ay have 
obtained decrees, will be entitled to rateable participation with 
him in monies realised, and the object for which the Official 
Assignee has been appointed ■will be frustrated.

I  agree in  the judgment delivered b y  m y Lord the Chief 
Juaticc and the answer which he proposes to givg to  this reference.

(1): {1888} I .  L .E , IB Csle. 202, (3 ) (1901J 1, Ii. E . 28 Cate, 419 .
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G hose J. I  agree with m y Lord. I  am clearly of opuxion 
that the attaoMng creditor did not acquire any title or charge upon 
the property by  reason of the attachmerLt in qjiestion ,• aad it 
seems to rae, haviag regard to  the provisioaa of s. 295 of 
the Code, which has already been referred to b y  the learaed 
Chief Justice, that he eanuot claim any priority as against the 
Official Assignee, who represents not only the insolyent, but the 
whole hody o f the creditors.

H il l  J, I  agree with my Lord  and have nothing to add.

H endehson j . I  agree with m y Lord the Ohief Justice.

Attorney for the Oifieial Assignee; Priya  Nath Sen.
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JAG -ADIS O H U N D E R  D H A B A L .

[On appeal from  the H igh  Court at P ort ‘WiEiam in Bengal.]
Miniu Lav3—Inlieritawe—M.i3r<am3 family—Tresum$tio» tu to fom gwmmng 

family settlmg inpromnoe other tkaii that o f its origin—MiiaisTiar^ and 
DayabTiaga laws— Succession to ancestfal estate—Tm^artibls zemindar, 
—Srcfthsr— Widow— Suaeession to setf-aoqviired •property iy  XiiaTcshafa, Imâ

I f  Hindu faniiliea migrate froai one par6 of the ooiMVtiy to aaother, iha 
preeumption ia that tliey carry with them the laws and cnrfoma as ,tp saiec»*iaa 
ptSTailing in the province from w iici they

Where a family migrated from the Norfch-Wesiem PiwiiKses, . whsre th* 
Mitatshsra law prSTsUed, and settled in the Jtmgle Mehials of Midnspore:—

Seld, the presttmptlott is that it contin'aed to he governed hy the MitaisliMa Jrw.
JSTeM, also, this piesump-Uoa is supported hy-~
(») previotis Instances o£ succession in the family ■which had followed ti»t  law 

wtijer than the Dayabhaga lawj
(h) tefltimony as to tie; ohaervanoa of rite* and ceiemoaies at marriagea, 

births, and death* which showed a strong body of affirmative eviden.ce ia favoa* 
of the . co»tiauan.ce and agaiast the relimjuishment of Mitakshaxa law in th« 
fftiaily; sw.d

(«) doottjaaiitsry evidenoa paintiiig; to the same conolwion.
‘ »  :P i‘» s « n i :  IjO bd  MAcarAajKTiHj L o k d  E o b e k ts o m , and  L o s d  I j x s m m r .
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