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1002 compensation as an alternative to a rectification of boundaries,
Apsisran. Which latter it was not in the power of the Cowrt fo grant. TItis

ror-Grxeral difficult to see how he can now say that the ecase we i
o-Gryrny ¥ e was not a fitting
.
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FULL BENCH.

Before Sir Prancis W, Maclean, K.CLE., Okigf Justice, Mr. Justice Prinsep,
Br. Justice Ghose, Mr. Justice Hill and Br. Justice Henderson.
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Insolveawy%?’eﬁ’“w order—ditachment by eredifor previous fo wvesting order—
Priority of Qfficial Assignze over altaching creditor.
A judgment-creditor has no prierity over the Official Assxgnee in respect of

yroperty attached by him previcus to the vesting order.
Saobul Chunder Leaw v. Bussick Lall Mitter (1) followed; A. B, Miller v,

Zukhimani Debi (2) overruled.

Rererexce by the Chief Judge of the Small Cause Court,
Caleutta, for the opinion of the High Court under s 69 of the
Presidency Small Cause Court Act (XV of 1882) and s. 617 of
the Code of Civil Procedure (Act XTIV of 1882).

The facts of the case appear fully from the letter of reference,
the material portion of which is as follows : —

¢ Tn thsi case the plaixltiif, the Officiol Assignee, elaimed property to the value.
of R, 600 attached by the first defendunt on the 9131_1 of July 1901 under an order
of this Court of the same date, and by the second and third defendants on the
15th July 1901 by prohibitory orders of the same date. The facts of the. case
ara as follows :~Madan Gopal, the first defendant, oltained a decioe in this Court

against Nobin Chunder Dutt and Motilal Burdhon, and on the 9th of July 1901
he attached the property claimed by the plaintiff, the Official Assignee. On the

# Reference: to the Full Bench in refetence from ‘the Presidency Small Catse
urt, No. 1 of 1901,
{1888) 1. T R. 15 Cule. 202, (2) (1901) I L. B, 58 Clale. 419,
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13th July 1901, Nobin Chunder Dutt and Motilal Burdhon filed their petition of
Jinsolvency in the High Court, and an order vesting all their real and personal estate
and effects in the plaintiff as Official Assignee was made on the same date. On the
15th of July 1901 the second and third defendants attached before. judgment
the property already sttached by the first defendant on the 5th of July. On the
19th of July 1901 the plaintiff, the Official Assignee, instituted this suit against
the three defendants claiming the property attached by them. On the 2323 of

July 1001 the second and third defemdants obtained decrees against the insolvenis

Nobin Chandra Dutt and Moti Lall Burdhon.

Babu Priya Nath Sen, the Attorney for the Official Assignee, contends that the
property attached should he ‘released and handed. over to the Officiel Assignes
for the benefit of all the creditors of the insolvents. Mr. Mendes, the pleader
for the first defendant, contends that as his client obtained  a decree on the
8th of July and attached the property on the 9th of July, he is entitled
to priority over the Official Assignee and the second and third defendants, and that
his decroe should be satisfied in full and that the plaintifi®s claim should be
dismissed. Babu Aghore Nath 8il, the pleader for the second and third defendants,
contends that ag hia clients attached on the 15th of J uly 1901 and obtuined o decras
on the 23rd of July, they are entitled under s. 205 of the Civil Procedure Code
to have the proceeds of the property sttached divided rateably amongsi the three
-defendants, and that the claim of the Official Assignee should bo dismissed. In
my opinion this contention on behalf of the second and third defendants is not
sound. The property of the insolvents vested in the Official Assignes on the 13th
“of July befora the second and third defendants attached. Subject to the opinion.
of the High Court, T hold that the second and third defendants are only entitled
to share rateably with the genatal body of credibors of +he insolvents. Mr, Mendes
for the first defendant relies on the case of 4. B. Miller v. Fuklhimoni Dali
(1) decided by their Lordships the Chief Justice and Mr. Justice Banerji on the
2 th of March 1901. ILxi that cege their Lordships held that ¢a vesting ordér mads
1hder the Insclvency Ach (11 and 12 Viet,, ¢. 21) has not the effect of giving the

Official Assignee’ priority over the claim of a judgment-creditor in respect of

property attached ab his Instance previons fo the passing of such order.”
- Their Lordships followed the case of duand Chandra Pol-v. Pawehilal. Sirms
{2), but the case of Soobul Chunder Law v. Russick Lall Mitter {3) wag not: cibed
before their Lordships. This case was decided by Sir W. C. Pethpram, then Chief
Justice, Mr. Justice Wilson and Mr. Justice Tottenham, and their Lordships decided
that the case of Anand Chandra Pal v. Panchilal Sarmz (2) has mo spplication
under the present state of the law and they came to the conclusion that sssets which
“have not beed vealised on bshalf of a partienlar crveditor are to be divided among
- the general body. of the creditors. The cise of 4. B. Miller v. Gour Churn Dutt
" referred by me to the High Courf was decided on the 6th of July 1894 by Sir
W.. Q. Petheram, then Chief Justice, Mr. Justice Norris and. Mr., Justice
‘Macpherson; the case has not been reported, the facts of the cuse are similar
to those of the present case, and their Lordships followed the case of -Soobul

(1) (1901) I L, R. 28 Cale. 419. (2) (1870) 5 B, L. R. 691,
(8) (1888) T. L. R. 15 Calc, 202.
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Chunder Law v. Russich Lell Mitter (1) and held that the Official Assignee was
entitled o the attached property for the benefit of the whole body of ereditors.
Thig case was not cited before their Liordships the Chief Justice and Mr. Bannerjj
in the case of 4. B Miller v. Lukfimani Debi (2), so it cannot be said fo bhe

@Gopan anp overruled, and it has always been followed in this Court. As cases similar to the

QTHEES,

1902

May 2.

present are constantly occurring, it is most desirable that the Judges of this Court
should be informed whether the case of 4. B. Miller v, Gour Churn Dutt is to be
followed or whether it is overruled by the cusa of 4. B, Milles Vi Lukhimani
Debi(2).”

The reference came on for hearing before the Chief Justios,
M. Justice Prinsep and Mr. . Justice Hill -who. referred it to a
Full Bench, because there was a difference of opinion in the
case of 4. B. .leler v, Lukhimani Debi (2) on the one hand
and of Soobul Chunder Law v. Russick Lail Mztter (1). on the
other.

My. Garth and Mr. J. G. Woodroffe for the Official Assignee.
No oné a.ppeared for the creditors.

- Maocrzanw C.J. 'The question referred to us is whether a
vesting order made under the Insolvency Aect (11 and 12 Viot.
¢. 21) has or has not the effect of giving the Official Assié‘nee
priority over the claim of a judgment-creditor in respect of
property attached at the latter’s instance previous to the passing
of such order.

. 1 am not sure that the question would not have been better
framed, if it had been ¢ whether a judgment-creditér has “Priority

over the Official Assignee in respect of propeity attached by

him previous to the passing of the vesting order.” but the
distinetion is not of much 1mporta.nee

The reference has arisen from a- d.lﬁerenee of* opinion if the
case of 4. B. Miller v. Lukkimani Debi () on the one hand,
and of Soobul Chunder Law v. Russik Lall Mitter (1) on the other.

It is worthy of immediate notme that the latter case was
not brought to_the attention of the Couxt. which ' déeided" the

“case of 4. B. lezer V. Lukhimani Debi- (1), o which ‘desision T
‘was g party.

(1) (1888) 1. L. R, 15-Calex 202, (%) (1601) L &, K. 28 Cale. 415,
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It seems to me that the first question we have to consider
is whether the judgment-creditor, who had attached his debtor’s
property before the bankruptoy proceedings, has obtained by
that attachment any charge or lien upon the attached property.

In the Full Bench case of Awnand Chandra Pal v. Panchilal
Sarma (1), it was .considered that the judgment-creditor, who
had obtained an attachment, had a charge or lien upon the
attached property; and that view is also expressed, at any rate,
by one of the Judges in the Full Bench case of Shié Kriste Shahs
Chowdhry v.-A. B. Miller (2). DBut in the case of Soobul Chunder
Law v. Russik--Lall Mitter (3) it is distinctly laid down that the
attachment creates no charge upon the property, and that view is
supported by a recent case before the Judicial Gommittes of the
Privy Council, Moti Lal v. Karrabuldin (4), whers it is distinetly
held ‘that attachment under Chapter  XIX of the Cods of
Civil Procedure merely prevents slienation and does not give
title. In advising Her late Majesty theu' Lordships say
this :—* Attachment, however, only prevents alienation; it does
not confer any title,”

I think, therefore, it must be taken  that the attaching
creditor here did not ohtam by hxs e.ttaohment any ehmge or lien
upon. the attaehed property, and i so, no question as to the
Oficial Assignee only bakmg the property of the insolvent subjeat
to any equities affecting it, can arise. But even if there was such
a. lien, the law as it stands now is.different from what it was,
whenthe Full Bench ease of Anagnd Chandra Pal v. Panchilal
-Sarma: (l) was decided. There is a merked dxstmetmn between
the language of . 270 of the Code of. 1809 and 5 295 of the
,present Code, which governs the present. case.

Tnder s. 270 of the Code of 1859 a craditor oh’ba.mmg an
atfachment, was entitled to be first paid out of the pmeeeds
of the sale, notmthetandmg ‘& subsequent attechment - of the
game. property by any party i in execution of his decree, but s. 295
of the present Code points to.a rateable Qistribution of the
prooeeda of sale under a decres in ocertain events and ~under
eertain circumstances.

8) (1888) 1. L. R. 15 Calo, 20%.
1) (1870Y 6 B. 1. R. 691 {
Ee‘; Ewee) 1..L: R..10 Calo, 150, (4) (1897) 1. L. R. 25 Calc. 179.
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If, thon, the attaching creditor had obtained a charge or
a lien upon the attached property, it would have been difficult,
having regard to the change in the law, to hold that he was
solely entitled as against the Official Assignee to the proceeds
of sale under the decree. It ig unfortunate that the cage of
Soobul Chunder Levw w. Russik Lall Mitter (1) was not cited to us
when Mr. Justice Bannerjee and I decided the case of
4. B. MGller v. Lukhiwani Dobi (2) and that the arguments
which have been addvessed to us to-day, the arguments based
upon the difference hetween s. 270 of the old Code and 5. 295 of
the present, were not called to our attention. Nor was the Privy
Council case, to which I biave referred, cited before us.

On these grounds I think that the guestion referred to us
ought to be answered by saying that the judgment-creditor,
under the ciredmstances, has no priovity over the Official Assignee
in respect of the property attached.

Prrxser J. I am of the same opinion. In my opinion the
case should he decided in accordance with the judgment of the
Court in the case of Soobul Chunder Law v. Russil Lall Mitter
(1). Theré is no priority in @ matter of this description. The
expression, no doubt, is derived from the terms of 5. 270 of the
Code of 1859, which gave the first attaching creditor the right to
be paid befors other persons could participate in the money
realised from the judgment-debtor, but s. 270 has heen
repesled and it has been re-enacted in an entively different form
in s. 295 of the present Code. Under s. 205 all  decree-
holders, who have applied for execution of their decrees for monay
against the same judgment-debtor before the realisation of assets
from him, are entitled to rateable distribution. If the judgment-
creditor in the present case be allowed to execate his decres in
spite of the opposition of the Official Assignee, who represents
him and all the other creditors, only those creditors, who may have
obtained decrees, will be entitled to rateable participation with
him in monies realised, and the object for which the OfScial
“Assignee has been appointed will be frustrated.

T agree in the judgment - delivered by my Tiord the Chief
Justico and the answer which he proposes to give to this refar.ence.

(1) {2888) I L.R. 15 Calc, 202, (2) (1901) L I, R, 28 Cule. 419,
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Guoss J. I agree with my Lord. Tam clearly of opinion
that the attaching creditor did not acquire any title or charge upon
the property by reason of the attachment in question; and it
seems to me, bhaving regerd fo the provisioms of s. 295 of
the Code, whick has already been referred to by the learned
Chief Justice, that he cannot claim any priority as against the
Official Assignee, who represents not only the insolvent, but the
whole body of the creditors.

Hixr J. T agree with my Lord and have nothing to add.

Henperson J. I agree with my Lord the Chief Justics.

Attorney for the Official Assignee: Priya Nath Sen.

PARBATI KUMARI DEBI
(4

JAGADIS CHUNDER DHABAL.

[On appesl from the High Court at Fort William in Bengal.]

Hindu Law—Inheritance—Migroting Jumily—Presumption as fo law goverming
Jamily seftling in province other than that of its origin—Mitakehars and
Dayabhega lows—Succession to ancestral estote—TImpartible zemindar.
' Brother—Widow—Succession to self-acquired property by Mitakshara law.

I Hindu families migrate from ome part of the country to anpther, tha
presumption i that thay carry with them - the laws and customa sa o succession
prevailing in the province from which they came.

Where a family migrated from the North-Western Provinces, where the
Mitaksharas law provailed, and settled in the Jungle Mehals of Midnapors e

Held, the presumption is that it confinued to he governed by the Mitakshara Inw.

Held, also, this presumption i supported by-— ,

(@) previous instances of succession in the family which bad followed that law
yatber than the Dayablege law;

(B) testimiony &8 .to the observance of rites and cevemonies 4% merriages,
births, and deaths which showed a strong body of affivmabive evidence in favour
of the continuance and againgt the -relinguishment ‘of Mitekshara law in the
“family ; and

{¢) documentary evidence pointing to the same conclusion.

“# Pregent s LorD Maoraeuraw, Lorp Kosrersoy, and Loxp Livpury.
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