4

20

1002
Buar Lan
CHOWDHRY

8,
ExMPEROR.

1802
Feb. 28,

THE INDIAN LAW REPORTS. [VOL. X XIX.

properly said that the proceedings in this case have not been
properly instituted.

We may add, with reference to the facts found in this case,
that even supposing that the property attached was not the
property of the abscomders, the rightful owner had no right of
private defence of his property, inasmuch as the evidence shows
that the police officer was acting in good faith under colour of
his office; and even supposing that the order of attachment
might not have been properly made, that would in itself be no
sufficient ground. The law, as expressed in s. 99, explanation
2, of the Indian Penal Code, is eclear on this point. The
Rule is therefore discharged.

. Rule discharged.
D. 8

APPEAL FROM ORIGINAL CIVIL.

Before Sir Francis . Maclean, X.C.LE., Chief Justice;anjd My, Justice Pringep
and Mr, Justice Hill.,
ADMINISTRATOR-GENERAL OF BENGAL

v,

AGHORE NATH MOOKDRJ EE. *

Ragistrar’s sale—Sale notification—Misdescr zptwn qf pro_perty—«Remedy of
purchaser— Compensation —Annulment of zale.

Where the saisdeseription of property in the sale notification doos ‘not go
to the essence of the contraef, the remedy which the purchaser ean claim i
compensation and not annulment of the sale.

Tar judgment-creditor (the Administrator-Greneral of Bengal)
appealed.

In pursuance of a mortgagh decree and order made in the
suit of the Administrator-General of Bengal and Annoda
Progad Das and others, bearing date respectively the 9th'day
of December 1896 amd the 17th day. of January - 1897,
the Registrar on the 8th day of July. 1899 put. up to sale by
wublic auction (amongst other properties) the . property consti-

“4ing 1ot No.’ 8, which was purchased by the respondent Aghore
* Apyeal from Ormmal Civil No. 8 of 1901 i suit 6532 of 1894,
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Nath, and which consisted of premises No. 8, Ram Comul 1402
Mookerji’s Street, in Kidderpore in the suburbs of Caleutta, con-

ADMINISTRA~
taining by estimation 7 cottahs 1 chittak and 13 squarve feet, and mon-Bermn
the western boundary of the sald premises was deseribed to be 0? et
“a lane with privies belonging to the estate of Digambar Dag?  Agmons

and the northern boundary “ Ram Comul Mookerji’s Street.” At Mooxzpizs.
the same sale Iot No. 4, being premises No. 9, Ram Comul -
Mookerji’s Street, was puroh%ed by Nawab Peara Saheb also
a respondent. The premizes No. 8 purchased by the respondent
Aghore Nath and the premises No. 9 purchased by Nawab Peara
Baheb adjoined each.other, but were separated by a strip of landor
lane, andin the sale notification the western boundary of No. 8 and
the eastern boundary of No. 9. were given as “a lane with privies
belonging to the estate of Digambar Das,’* such lane and privies
not being included in either of the raid lots. The respondent
Aghore Nath alleged that the western boundary of his lot was
incorvectly stated in the sale notification, and fhat the same
should have been “on ihe west by the premises No. 9, Ram
Comul “Mookerji’s ~Street,” and  claimed the lane sbovemen-
tioned as forming part of lot No. 3 purchased by him,

- He' further alleged’ that  wunder the ‘houndaries,  as
given in the notification of sale, a cook-roora’ belonging to
the premises No. 8 purchased by him was made a part of the
premises No. 9. The purchaser of the premises No. * 9 (Lot
No.- 4) contended that the cook-room was included in his Lot
by the boundaries given in the mnotification and he was entitled
to refain the same.

The respondent Aghore Nath in his application acked for one
of three reliefs:—(1) the rectification of the boundaries in the
certificate of sale of tho premises sold to him, or (2) compensation
in respect of a cortain cook-réom as to which he ¢aid thers was
8 misclése-ripﬁon in the particulars or otherwise, (3) that the
gale to him of the premises might he et aside and the purchase.
money refunded with interest.

. The conditions of sale contained this condifion (No. 12):—
«If émy error Oor -misstatentent shall appear to have been roud
in: the partieulars or description -of the property, such errg#
misstatement, if capable of compensation, shall not anw
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sale nor entitle the purchaser to be discharged from'hia purchase,
but & compensetion shall be made to or by the. purcheser, as the
case may be, and the "amount of such: eompensation - shallbe
gettled by a Judge in Chambers.”

The case was originelly tried on 2th April, 1900 by Mr.
Justice Sare, who delivered the following judgment +—

The question on this apphca.tmn is witb veference to the purchaue of Yok
No. 3 by the spplicant, He claims in the a.ltemzmve e:ther tha.t the ho\m-
daries should be rectified, so as o give him what he thought e ‘was puvchamng, of
that ecompensation as far as possible be allowed him for the defect in ares; or i hs
cannot obtain compensation, then thai the sale be annullad. ‘The matter is compli-
cated, inasmuch as the gquestions raised affect to Y certam extent the pnrchaser of
the sdjoining lot No. 4, and in this wag: The bouuaary between Jots Nos, § and 4
is described as “ @ lane and privies? so,that it would seem that this “iiiece 6 land ox
property forming the boundary did not fall within the lot parchased by -either
party, but then the ares of lot No, 3 is not complete, unless the lane bes included.

8o far as. the lane therefore is concerned, it scems fo wme it is & question
between the applicant and the A&mmxstrator-(}enml Tha purc)ﬁasar of lot No 4
does not claim the Jane, but he does claim s certain cock-room, Which is on’ the
north of the lane in question.

Jf the lane 18 to be tsken as the boundary, the cook-room would sesm 5" £21)
within lot No. 4, and, moreover, the area of No, 4 is defective, unleas the eaok-room 1s
included. On the othey hand, the case made by the purchaser of lot No, 3 is that
this cook-room has throughout been regarded as part of No. 8 (]ot No. 8) and hag
always been used as such, snd so far as the evidence goes, it would’ seem that it
bas never been used-ns part of the premises No. 9, which £al] within 1ot No: 4.

But then what one has to lock atin determining what the property is which
ia purchased at 2 Registrar's sale is the sale notificdtion, the deacription -of the
propertys aod the bounduries therein’ given—and from thab ‘sale na(nﬁcmtmn it
would sppear thut the cookwroom is treated as part of lot No; 4. That ‘bemg 80
there scems to me to be very great force in My, Sinha’s contention that thé qudstion
is one which it is impossible to determine on the present application.

On the other hand, I think the objection of the puxchasex of Lot No. Bi m well
founded, that he was led fo believe that the cook-room was ineltded ‘in the
lot he was purchasing and also the lane, inasmuch as tha ares ‘of' ths’ ot 8
defective without it. Ome of the conditions wnider which ' the properfy iw gold is
thet—* If any error or misstatement shall appesr to bave been made in the
particulars or deseription of the property, such ervor or wisstatement, ‘if capabié
of compensaiion; shall not annul the sale nor entitle the' purchater to' be' discharged
from his purchase, but a compensation shall be made to of: by the purchases) as thy
case fhsy beé, sud the wmount of such compensation shall be sebtlad by & Judge in
‘"C‘hambers >

\Q\Vhﬂe the question as regards the lane might admit  of compensation, I do
‘nk that, so far as the cook-room in coneerned the question can be dealt
vay. On the whole I thmk the ‘best aud - fairest-coirse is to ‘anngl
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the sale, I do nob think in = proceeding of this kind, T can entertain ‘any appli-
cation for rectification of boundavies, Generslly speaking, if s dissatistied par-

chaser has madae out a csse for relief, what he is entifled to ig either Laxnpensatwn
or annulment of the sale.

As to costs, I think that, although the applicant has suceeeded in having the
wsla set aside, he must still bear his own costs.

The Administrator-General must also bear his own costs.

I think as regards Mr. Sinha’s costis they must be paid by the applicant,

[Br, Gartk: We phalk be entitled to a refund of the mouey we have paid, and
with intereat.]

Yes, you are entifled fo that.

“Mr. Pugh and M. Gregory on behalf of the judgment-
creditor, appellant.

Mr, Garth and Mr. Chakravarti on behalf of the purch&ser of
1ot No. 3, respondent.

My, Sinka on behaif of the purchaser of lot No. 4, respondent,

Macreaxy C.J.0 The real question in this appeal is whether
or-not- the respondent is entitled to have a certain sale to him
get aside; or whether he is bound by it and only entitled to
compensation for a certain misdeseription in the property sold.
The facts are as follows:— The application to the Court below
was by one Aghore Nath Mookerjes, who was the purchaser of
certain ppemises comprised in lot No. 3, at 5 sale held by the
Registrar in the mortgage suit on the 8th July 1899." The
applicant asked for one of three reliefs: he' asked for’ the reoti-
fication of the boundaries in the certificate of sale of the ‘promises
sold to him or for compensation in respect of a certain eock—mom

88 to whmh “he says there has been a misdescription in ‘the”

particulars, or otherwise that the sale to him of the premises
might be set aside, and the purchase-money refunded with
interest. ~Nothing turns upon the first head of relief sought'
this has béem abandoned:

The property, 1ot 3, is thus described i in the notification i— All
that partly three-storied, partly two-storied, and partly one-stori
tenanted house and premises No. 8, Ram Comul Mock
Street, at Kidderpore in the suburbs of Caloutta, and
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1002 appeﬁ;aiging “thereto, and on part whereof the same is built,
ADAINISTRA containing 7 cottahs 1 chittack and 13 square eet, and bounded
Tg%;:g;r on the south by Ram Comul Mookerji’s Street, on the west by

& a lane with privies belonging to the estate of Digumbar Dass,

%:I?DQ:E decenzed, on the east by a blind lane, and on the north by the
MOOXERIEE: g welling house of Prokash Chunder Mookherjes.”” The conditions
Macznaw C.J. of aale contained this condition (No. 12)i— “If any error or

misstatement shall appear to have been made in the particulars
or deseription of the property, such error or misstatement, if
capahle of compensation, shall not annul the sale nor entitle the
purchaser to be digcharged from his purchase, but a compen-
ration shall be made to or hy the purchaser, as the case may be,
and the amonnt of such compeneation shall be settled by a Judge
in Chambers.”

On the 8th of July, the applicant paid a portion ef the
purchaze-money and by an order dated the 19th August 1899 it
was. ordered that the applicant should be at liberty to pay into
Court the balance of the purchase-money with interest, ‘“but
withiont prejudice to his right to raise any question as to title or
compensation, with liberty to the petitioners to apply with regard
to the boundaries of the property, if so advised, and that there-
upon the sale be confirmed and a certificate of sale should ho
granted {o the petitioner as the purchaser of the property as
aforesaid.” The balancs of the purchase-money wag paid in.
The applicant complains that thers has been an error or misstate-
ment in the particulars, or misdescription of the property in two
respects. e says that he will not get the area, which . was
sold to him, seven cottahs odd, unless & certain lane with certain
privies shown on the plan (Exhibit A) are. included. He is
right in this contention, and it has been conceded by Mr. Pugh,
who appears for the .Administrator-General- of Bengal, the
vendor, that the lane and privies must be given to the spplicant.
I need then say nothing move about this.

_Then he says that a certain cook-room shown on the plan- as
the building on the north-west corner just above the words “open
“wnce - covered ” was. intended to be included in his purehase,
\11; is not included, and consequently there is an error: or
“~ment in. the particdlars in rega:rd to this . eook-room-—an
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error or misstatement of sufficient importance to warrant him _ 19 .
asking to have the whole sale annulled. Thisﬁ cook-room has if}:f(i:«;:;ff«t&
been sold to the purchaser of lot No. 4, and he will not give it up. or Beveas
It has been conceded by Mr. Pugh that there has been an error  44ppmn
or msstatement in the particulars as to this cock-reom, and Macazz;fz?}m.
we are, therefore, zelieved from going into that question. .
Then arises the question. What is the relief to which under Macirax G.3.
those crcumstances the appellant is entitled ¥
Is he entitled to have the sale annulled, or only to compen~
ration for the error or misdescription in question ?
The learned Judge in the Court below, without giving his
reasons for his conclusions, only said that he thinks * the best and
the fairest course was to annul the rale,” and has accordingly
done so.
~ The Administrator-General appeals. against that decision,
and his contention is that, having regard to the ecircumstances
ol the case, it is not one of those cases in which the misdes-
cription goes to the very essence of the contract and materially
alters the substance of it, but that it is a case in which an adequate
compensation can be given, and he relies upon the 12th condition.
The applicant himself puts compensation in the forefront
of his claim, and only asks that the sale may be et agide, if he
is not entitled to that. This is how I rvead the expression
“otherwise ” in the prayer of his application, And the re-
servation in the order of the 19th August 1899 points to
compensation, and not to an annulment of the sale.
The purchaser says, however, that the house is valzeless
without the cook-room, and he says in paragraph 19 of his petition
that  the lot so purchased by him will not be habitable, inasmuch
as there is no other place in the said premises which ean be used
for a kitchen, and a house without a kitchen is of 1o nse. “And
that view ‘is supported, though mot so strongly, by Myr. Cotton,
who says that there does not appear to be any other snitable
place in premises No. 8, Ram Comul Mookerji’s Street, to erect
a cook-room,
The question then resolves itself into - this: whether th
misdescription goes to the essence of the contract and maieri/
alters the substance of it, so that the purchase cannot be er”
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upon the purchaser. I may refer to the case of Fuweefs and
Holmes (1), where the Court lays down that in each case “the
question depends on the view of the Court as to the importance
of the misdescription.” .

Looking at the ylan, and giving ell due weight to the
applicant’s evidence, I think it is difficult to say that this mis-
description goes to the very essence of the contract: No doubt &
house without & cook-room is not of much use for purposes of
habitation ; but looking at the planand the ngture of the property
sold, T am mnot disposed to say that there is no place on the
premises where a cook-room cannot be built, and if so, the error
in the particulars is one which to my mmd i8 capable of compen-
sation, and condition 12 applies.

The misdescription does not appear to me to be of sueh
importance as to warrant the Court in saying that the sale ought
to be amnulled ; on the contrary, I think the case is covered by the
12th cobdition. It has not been disputed that the purchaser is
entitled fo an enquiry as to what the amount of compensation ought
to be.

There is one other point which was taken as a preliminary
objection, though rather late, that the appellant is out of time
as regards his appeal. Without going ‘in detail into the dates,
I think that in the present case the time for appealing must
be taken to run from the time when the order appealed against
was signed.

. The result is that the order of the Court below. will be
diseharged and a declaration made that the petitioner is
entitled to compensation in respect of the ‘misdeseription in
relation to the cook-room, the amount to be.determined by
the Judge in Chambers; - -and there will also be. a, declaration
that he is entitled to the lane and the privies o the west of
the prexmses

We allow no costs of this appeal as , betwoen M. Pugh’s
and Mr, Garth’s clients. Mr. Sinha’s client will have his costs

wf this appeal from Mr. Pugh’s client. We do not interfere

the order as to costs in the Court below.
(1) (1889) L. R. 42 Ch. D. 150,
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Privsge J. The: only difficulty that I have felt in this = 1902
csse is whether the compensation which the. auction-purchaser gy
might olaim under No. 12 of the conditions of sale is stch a08- g’;’;ﬁf
89 is contemplated by that rule of sale, or whether relief eannot
be more properly and more easily granted by a resale, This ‘ﬁfgﬁ“
was  apparently - the opinion! held by Mr. Justice Bale, Mooxmrizs.
Ordinarily it would be easy in a case within this condition of-
sale to aseertain the amount of compensation due to an auction®
purchaser by reason of any error or misstatement in the
particulers or description of the property sold. In the present
case the compensation will be determined not only by a deduction
of the value of the land which he has not obtained, but in
addition to that it must be ascertained what is the depreciation
in the value of the premises actually purchased by the loss of
this land, and the out-houses standing thereon. This cannot he
readily ascertained. The inquiry will involve some expense
and delay, whereas a resale would give the same result to the
parties without such inconvenience. The amount is no doubt,
however, capable of compensation, and on this ground I.agree
-with the order which it is proposed to give.

Hur §. 1 also agres with the learned Chief Justice, and for
the reasons stafed by him, in thinking that this appeal ‘should be
allowed, as well as with vespect to the enguiry: directed rogarding
the' axiount; of vompensation to W}neh the applicant is entitled.

No question has been raised as to the authority 0’1’ the Court
it & proceeding such as the present to go. info thaﬁ queshon
And what we have to determine  is whether, ‘upon’ the “proper.
iniberpretation of the 12th condition of, gale, the efror which has
admittedly arisen in regard to the property sold- comes within the
‘condition and may be made the suhject of compensation.

Tt appears to me that it would be difficult, in- view of the form
in' which the applicant sought 'the assistance of the” Court, to
say that this question ought to: be answered otherwise tha.n
afﬁrmahvaly ‘What he asked for was that the western. ‘boundary
of the premises sold ‘might be rectified, or that such compensation

.should«be allowed him in respect of the cook-room as to the Court
might seem proper, or “otherwise,” that is, failing redress in eitk
of these formis, that -the sale’ wmight be rescinded. He aske/
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1002 compensation as an alternative to a rectification of boundaries,
Apsisran. Which latter it was not in the power of the Cowrt fo grant. TItis

ror-Grxeral difficult to see how he can now say that the ecase we i
o-Gryrny ¥ e was not a fitting
.
AGHORE

Narm Attorneys for the appellant: Carruthers and Co.
Mooxnzizs.  Attorney for Aghore Nath Mookerjee, respondent : Bepin

Behari Bonnerjes,
Attorneys for Koomeer Kadir, purchaser of lot No. 4, res-

pondent :  Ruiter and Co.

one for compensation.

FULL BENCH.

Before Sir Prancis W, Maclean, K.CLE., Okigf Justice, Mr. Justice Prinsep,
Br. Justice Ghose, Mr. Justice Hill and Br. Justice Henderson.

FREDERICK PEACOCK

atay >, o
B MADAN GOPAL axp ormmrs.*

Insolveawy%?’eﬁ’“w order—ditachment by eredifor previous fo wvesting order—
Priority of Qfficial Assignze over altaching creditor.
A judgment-creditor has no prierity over the Official Assxgnee in respect of

yroperty attached by him previcus to the vesting order.
Saobul Chunder Leaw v. Bussick Lall Mitter (1) followed; A. B, Miller v,

Zukhimani Debi (2) overruled.

Rererexce by the Chief Judge of the Small Cause Court,
Caleutta, for the opinion of the High Court under s 69 of the
Presidency Small Cause Court Act (XV of 1882) and s. 617 of
the Code of Civil Procedure (Act XTIV of 1882).

The facts of the case appear fully from the letter of reference,
the material portion of which is as follows : —

¢ Tn thsi case the plaixltiif, the Officiol Assignee, elaimed property to the value.
of R, 600 attached by the first defendunt on the 9131_1 of July 1901 under an order
of this Court of the same date, and by the second and third defendants on the
15th July 1901 by prohibitory orders of the same date. The facts of the. case
ara as follows :~Madan Gopal, the first defendant, oltained a decioe in this Court

against Nobin Chunder Dutt and Motilal Burdhon, and on the 9th of July 1901
he attached the property claimed by the plaintiff, the Official Assignee. On the

# Reference: to the Full Bench in refetence from ‘the Presidency Small Catse
urt, No. 1 of 1901,
{1888) 1. T R. 15 Cule. 202, (2) (1901) I L. B, 58 Clale. 419,



