
10 0 2  properly said tliat tke proceediags in  tliis ease haye not been 
B h a i  L a l  properly instituted.
CiiowDHsx reference to tlie facts found in  tliis case,
Em pe e o e . that 6 T en  supposing tivat th.0 property attaolied was not the 

property of the ahseonders, the rightful owner had no right of 
private defence of his property, inasmuch as the evidence showa 
that the police officer -was acting in  good faith under.colour o f 
his office; and even supposing that the order of attachment 
might not have been properly made, that would in itself be no 
sufficient ground. The law, as expressed in s. 99, explanation
2, of the Indian Penal Code, is clear on this point. The 
Bulo is therefore discharged.

Huie discMrged.
n. s. _____________ _

APPEAL FROM ORIGINAL CIVIL.
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1902 Befort Sir Francis JF. Maclean, K. G.LH., Chief Jnsiice and Mr. Justice Pritwey 
28. and Mr. Justice MU.

A D M IN IS T E A T O E -G E N E E A L  O F B E l je A L  

A G H 0E :B  N A T H  M O O K IE J E E . *

stale— Sale notiJiaaUon—Misdesaripiioa o f  property—HemeU  ̂ of 
chaser— Oompemaiion—Amitilmeni o f sale.

Where the misdescription of property in the «ale notification docs not go 
to tlie essence of the contract, the remedy which the purchaser ean claim ii 
eompcnsation and not aniralment of the sale.

T h e  judgment-ereditor (the Administrator-General of Bengal) 
appealed.

In  pursuance o f a m ortga ^  decree and order ’ made in the 
suit of the Administrator-Q-eneral of Bengal and Annoda 
Pro.sad Das and others, bearing date respectively the 9 th . day 
of December 1896 and the 17th day o f January 1897, 
the Eegistrar on the 8 th day of July 1899 piit Up to sale by 
■■public auction (amongst other properties) the-property oonsti- 

lot No. 8 , which was purchased by the respondent Aghoi'e
* Appeal from (jrigiii&l Civil ETo. 3 of 190X i»  suit 652 of isa4. :



Nath, and 'wMoIi consisted of premises No. 8 , Earn Oomiil 19 0 2

M ookerji’s Street, in  Kidderpore in the suburbs of Galcxttta, eon-
taining Ijy estimation 7 eottahs 1 cMttak and 13 -square feet, and toe-Geheeai
tlie ■wsstern boundary of the said prsmisea "ffag desoribed to be bsuas

“  a lane -with, pri-ries belonging to the eatato of Digambax D as”
and the nprthern boundary “  Earn Oomul M ookerji’a Street.”  A t  M o oiceejeh .

the same sale lot N o. i ,  being premises N o. 9, Ram  Gomul
M ookerji’s Street, waa purchased by  Nai;vab Peara Saheb also
a respondent. The premiBea N o. 8  purchased b y  the respondent
Aghore Nath and the premises N o, 9 puichased by  Nawab Peara
Saheb adjoined each- other, but were sepa,rated by a strip o f land or
lane, and in the sale notification the western boundary of N o. 8  and
the eastern boundary of N o. 9 -were giTen. as “  a lane with privies
belonging to the estate of Digambar Das,”  such lane and privies
not being included in either of the said lots. The respondent
Aghore Nath alleged that the western boundaiy of Kie lot "was
incorrectly stated in the sale notification, and that the same
should have been “ on tha west by  the premises No. 9, Earn
Comul M ookerji’s Street,” , and claimed the lane abovemen-
tioned as form ing part o f lot N o. 3 pureliased b y  Mm.

He", farther, alleged: that under: the boundaries, as 
given in the nbtifioation o f sale, a cook-room belonging to 
the premises N o. 8  purchased b y  Mm was made a p ari-o f the 
premises N o. 0. The purchaser o f  the premiaea No. 9 (lot 
N o. 4) oontended that the cook-room wag included in his lot 
by  the boun.daries given in the notifieation and he waa entitled 
to retail! the same.

The. respondent Aghore Nath in his application asked foi' one 
of three reliefs ;— (l)  the reetificatioii o f the botmdaris,} in tha 
certificate of sale of tho premises sold to him, or (2) :oompeni3ation 
in reajiect o f a certain cook-rbom, as to which he eaid there was 
a misdescription in  tho particulars or otherwise, (3) ; that’ the 
gale to him of the premises might be sot aside and the puxejiase-" 
money refunded with interest.

. The conditions of sale contained this oondition (No. 1 2 )
“  I f  any error or misstateiflent shall appear to have been maA 
in  the particulars or desoription of the property, such eti'^  
misstatement, if papable of compensation, shall not ass'
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igos sale nor. entitle the purchaser to be discliarged'iErom his pttroHaBej 
TZZrZZTl b i t  a corapettsation shall 'be made to or-b y  the p-Tireliaser, as -the4’  ■*' ft « '
3roa-GsKEEA£ ease may be, aad th e/am ou n t of such eompeiisati-oii s^M l’Oe

settled t y  a Judge in  Chambera.”

The case was originally tried on 26tii April, 1900 b y  Mr, 
Mookssjbs.: Sale, who delivered the follcwing judgm ent t—

Tlie question on this application is witb xef^rence to t W ' pwchasa. of lot 
Ho. 8 by the applicant. He claims in the alternative eitiber that . tlie boan.* 
daries sbould bo teotified, flo as to give Mm what he thought'M wan jpurcharirig.-os 
that compensation aa far as possible be allowed him for the defect in areai'or i f  htt 
cannot obtain compensation, then that the aala be,^anull^. The matter is Eompli- 
cated, inasmuch as the qneatioua raised affect to a certaia extent the parchaBer of 
the adjoining Ibt 5To. 4, and in this way: The bouudarj hetween lots K os.'3 and 4
ia deacrihed aa “  a lane aitd priviet,”  so.that it would seem that liiia piece 6f laad ot 
property forming the Tjoundary did not fall withiiv tha lot purchased by either 
party, hut then the area of lot No. 3 is not compleite, unless the lane be included.'

So far the lane therefore is concerned, it seems to jrie it ia a queatioa 
batweea the appTiosnt and the AdminiBtrator-Qeneral. The purchaser of lot No. 4 
does not claim the lane, but he Aaea claim a certain cook-room, wlijci is on 'the 
north of the lane in qnaation.

I f  the lane is to he taken as the boundary, the cook-room wBuld Beem' {6' foil 
within lot No. 4, and, mmeoTei, the area of No. 4 is defective, imlaasthe cook-rooni i» 
included. On the other hand, the case made by the purchaser of lot No. 3 ia that 
this cook-room haa throughout been regarded as part of No. 8 (Jot No. 3) imd has 
always been used as such, and so far as the evidence goes, it would seera thiat' it 
has never been used-ae part of the premises No. 9, which fall within lot Nd;'*.

But then what one has to look at in determining what the pro;^riy la' which 
38 purchased at a B^istrar’s sale is the sale notification, the description of the 
property, and 'the houndariea therein given—and from that sale aotiftcation, it 
would appear that the cook-room is treated as part of lot No. 4. Thai’ h ^ g  so 
there seems to me to be very great force in Mr. Si»ha’s contention tbat the (itt&tioh 
is one which it is impossible to determine on the present application.

On the other hand, I think the objection of the purchaser o f Lot No. 8 is well 
fonndea, that he was led to believe that f c  cook-mm was included in the 
lo t ’ he was' purchasi'ag - and also the lane, inasmuch as the area o f  thtf 'iot :ia 
defective without it. One of the conditions under which the pwperty V sold  ia 
that—“  If any error or misstatement shall appear to have been made in the, 
particulars or deaciiption of the property, such error or misstatement, i f  capable 
of coBipenBatloni shall not annul the sale nor entitle the purchaser to' be' diBcharged 
from his purchase, but a compensation shall be made to or- by the purchaser,>'as-'the'
case iiay be, and the amount of such compensation shall be se’ttled b^ a Judge in
■ flh a m b e rs .”

“N^JTiile the question as regards the lane might admit of compensation, I  do 
■̂ k that, so far as the cook-room is concerned, the question can be dealt 

^ay, On the whole I  think the best aad fairest cotiise is to
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Mookbsot,

tlie sale. I  do not thhii in a prooeetTmg of this tiiid, I can ejiievtam my appli- 1902 
cation for rectification of boundaries. Generally spaaHng, if » dissatisfied pur- 
cksaei; has mada out a ease for relief, H'bat Be is eatiiled to i® eitlier cojBpensatioa lOE-GEyEBAii

•Of Hnnnlment of tlie B a la . op BbitgaIi
V.

As to costs, I thiak tliat, although the applicant has sue«eeded ia having Jha Askobb
sale set aside, he must still hear his own costs.

The Adminiatrator-General must also bear bis own costa.
I  think as regards Mr. Siiiha’a costs they must be paid by the applicant.

[_Mr, G arth ; We shall he entitled to a refund of the mouey we have paid, and 
^ith interest.]

Y es, you are entitled to that.

Mr. Fugh and Mr. Qregory on behalf o l the judgmeixt- 
creditor, appellant.

Mr, Garth and Mr. Qhahrmarti on behalf of the purohaser o f 
lot N o. 3, respondent.

Mr. Smha on behalf of the purchaser of lot No. 4, respondent.
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M a c ie a k  O .J . The I’eal question in this appeal is -whether i 902 

o r  not the respondent is entitled to have a certain sale to Mm 
set aside ; o r : whether he is bound by it and only entitled to 
compensation for a oertain misdescription in tha property sold.
The facts are as follows The appli<3ation. to tlie Court below 
was b y  one Aghore Nath Mookerjee, who was the purohaser of 
certain premiseB comprised in lot N o. 8 , at a saia held ;>y.the 
Begistrax in  the mortgage suit on the 8 th July 1<899. Th® 
applicant askad for one of t o e e  reEefs :i he: for tha roofa-
ftoation of the boundaries in the cartij8.6ate o f sale of the pretijises 
sold to him or for cdmpensation in rsspeot o f a certain cooic-roora 
as to which he says there has been a ndsdescription in tha ' 
particulars, or otherwise that the sale to Mm of & e prenxise®
-might bo set aside, and the purohase-money xefuiided -TOth. 
interest. Nothing turns upon the first head o f relief sought: 
this has been;;abandoaedi'

^fi.e property,' lot 3, is thus described in  the n o t i f i c a t i o n “  AJ\ 
tha.t partly three-storied, partly two-storied, and partly one-stori 
tenanted house and premises N o. 8 , Earn Oomul Moo^
Street, at Kidderpore in the suburbs of Oalcutta, and



100 2  appertaming ' tlieroto, and on part whereof the same is huilt, 
ADinsisTKir containing 7 cottahs 1 cHttack and 13 eqiiare feet, and bounded 

oil ^̂ 10 '^outh h f  Earn Oomul Mookexji’s Street, on the west b y . 
a lane ^vith priyies belonging to the estate of Digumbar Dass, 
deceased, on the east by a blind lane, and on the north b y  the 

MooiaEJEE. tense of Pxokash Ghunder Mookhexjeo.”  The con.dition.3

MaclhanC.J. of sale eontained this eondition (N o. 12):—  “  I f  any error or 
misstatement eliall appear to haro been made in the particulars 
or description of the property, Buch error or misstatement, if  
capa,bl0  of eonipeasation, shall not annul the sale nor entitle the 
purchaser to be discharged from his purchase, but a. compen
sation shall be made to or by the purchaser, as the case may be, 
and tliB amount of such comj)eiiEation shall be settled b y  a  Judge 
in Oliambera.”

On the Sth of July, the applicant paid a portion ef the 
pm’chaEB-niouey and b y  an order dated the 19th August 1899 it 
was ordered that the applicant ehould be at liberty to pay into 
Court the balance ,of the purchase-money with interest, “ but 
without prejudice to his right to raise any question as to title or 
eompetLsation, -with liberty to the petitioners to apply with regard 
to the boundaries of the property, if so advised, and that there
upon tho pale be confirmed and a certificate of sale should bo 
granted to the jsetitionex as the purchaser oi the property as 
aforesaid.”  The balance of the purohase-money was paid in. 
The applicant complains that there has been an error or misstate
ment in the paxtieulars, or migde.scription of the property in  two 
respects. H e  says that he will not get the area, w h ich .w as 
sold to him, seven cottahs odd, u.nless a oertaia lane with certain 
privies shown on the plan (Exhibit A ) are. included. H e  ia 
right in , this contention, and it has been conceded by  Mr. Pugh, 
■who appears for the Administrator-Q-eneral of Bengal, the 
%'endox, that the lane and privies must be given, to the applicant. 
I  need then say nothing move about thia.

Then he says that a certain cook-i’oom shown on. the plan as 
the baUding on the noxth-west corner juat above the words “  open 
'■̂ jaee covered”  -r™  intended to be included in.; Ms purohasej: 

\ it is not included, and consequently there is an ©rrpr, or 
' ‘"ffien.t in, the particulars in regaid to this, eook-r,ooih---aii
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1902error or misstatemeiit of sxifSeient impoitanoe to ■waixaii.t Mm _ 
asfeiiLg to liave the Virkole sale annulled. TMa cook-room baa a b m i s i s t e a -

« Ti3R‘(TlsyiniAXi
been, sold to tlie irarcliaser of lot No. 4, aad he will not give it up. of Beksai 
I t  lias 1(6631 conceded by Mr. Pugli that tliexo lias l»een an error 
or misstatement in. tlie particidars as to this oooi-roora, and jTAM

_ .  MOOKS-EJES.
■we are, therefore, relieved from  going into that question. ——

Then arises the <]_uestion. W hat is the relief to whieli under 
those eircnmstaneea the appellant is entitled ?

Is he entitled to have the sale annulled, or only to compen
sation fox the error or zoisdesoription in qnefction ?

The learned Judge in the Court below, •withcxit giving his 
reasons for his conclusions, only said that he thinks “ the host and 
the fairest course was to annul the sale,”  and has accordingly 
done so.

The Administrator-General appeals against that decision, 
and his contention is that, having regard to the circximstanees 
o f the case, it is not one of those cases in which the miades- 
exiption goes to. the very essence o f the contract and materially 
alters the substance of it, hut that it is a ease in •wMeh an adequate 
eompenjsation can be given, and he relies npon the 12th condition.

The applicant himself puts corapensation in the forefront 
of his claim, and only asks that the sale may be get aside, if  he 
is not entitled to that. Thia is how I  read the expression 
“ otherwise”  in the jirayer o f his application. And the re
servation in  the order of the 19th August 1899 points to 
compensation, and not to an annulment of the sale.

The purchaser says, however, that the house is valuekss 
•without the cook-room, and he says in  paragraph 19 of his petition 
that the lot so purohaaed by him will not he hahitable, inasmuch 
as there is no other place in the said premises which can he used 
for a Mtehen, and a house without a kitchen is of no u&e. A nd 
that view is  supported, though not so strongly, by Mx. Cottonj 
who says that there doea not appear to be any other suitaMe 
place in premises N o. 8, Earn Oomul Mookerji’s Street, to erect 
a cook-room.

Ih e  question then resolves itself into ■ th is : whether tly 
Riiisdescription goes to the essence of the contract and m a te ij/ 
alters the substanoe o f it, so that the purchase cannot be



igog upon t!ie purcliaser. I  may refer to the case of Fawcett' and 
AnmmsiTtif.- Sohms (1), where the Court lays do-wn tliat in  eaoli case “ t te  
*o?Bbtoal^ questioa depends on. tlie Tiew of the OoTirt as to the importaaca

AasoBB the iQisdescription.”
Nath LooM ug at the plaa, and g m iig  all due-w eight to the

applicant’s e'vidence, I  think it is difficult to say that this mis- 
Macwsam'C.J. ^ggy,,iptjoa goea to the Yery essence o f the contract: N o douht a 

house without a cook-room is not of much use for purposes of 
hahitation; but looking at the plan and the nature of the property 
sold, I  am not disposed to say that there is no place on the 
premises where a cook-room cannot be built, and i f  so, the error 
in the particulars is one "which to my m ind is capable o f compen
sation, and condition 12 applies.

The misdescription does not appear , to me to be of such 
importance aa to warrant the Court in  saying that the sale ought 
to beanntilled ; on the contraiy, I  think the case is coTered by the 
12th coiidition. I t  has not been disputed that the purchaser is 
entitled to an enquiry as to what the amount of compensation ought 
to be.

There is one other point which was taken as a preliminary 
objection, though rather late, that the appellant is out of time 
as regards his appeal. 'Without going in  detail into the dates, 
I  think that in the present case the time for appealing must 
be taken to run from  the time when the order appealed against 
was signed.

The result is that the order of the Court below -w itt be 
discharged, and a declaration made that the petitioner is 
entitled to compensation in respect of the misdesoription in 
relation to the cook-room, the amount to b e , 4etermine4 b y  
the Judge in  Chambers; and there will also be. a. d§cl«.ration 
that he is entitled to the lane and the privies to the west of 
the premises.

We aEow no costs of this appeal as between. Mr. Pugh's 
and Mr. Grai’th’s clients. Mr, Sinha’s client will have his costa 
irf this appeal from Mr. Pugh’a client. We do not interfere 

^  the order a? to costs in the Court below.
(1 ) (1889) L . B. 42 Ch. D . 150.
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PmnsBT J. The: only diifioultj tliat I- ta re  M t  iu tMs 1 9 OS
case ia wketlier the oompeiisation wbicli the auction-purohaaer 
taigkt claim xmder No. 12 of the oonditions t>f sale is subh 
aa is contemplated ty  that rale o f sale, or whether relief cannot ».
be more properly and more easily graated hy a resale. This 
was appareatly the opimonl held by Mr. Justice Sale. Mookbbjbs. 
Ordinarily it would be easy in a oaae withia this oonditioa of 
Bale to asoertain the amouut of compensation, due to au auotioJi" 
piirohaser by reason of any error or imsstateiii6n.t in the 
particulm or description of the property sold. In  the present 
case the compensation will be determined aot only by a deduction 
of the value of the land which he has not obtained, but bx 
addition to that it must be ascertained what is the depreciation 
in  the value of the premises actuaEy purehaaed by  the loss of 
this land, and the out-houses standiag thereon. This cannot be 
readily ascertained. The inquiry wiU involve some expense 
and delay, whereas a resale would give the same result to the 
parties without such inoonveniehce. The amount is no doubt, 
however, capable of compensation, and on this ground I . agree 
with the order which it is proposed to give.

H il l  J. I  also: agree with -the; learned Oiuef Justice, and for 
the reasons stated by him, in  thiniing' that this 'appealV shotild b 0  

allowed, as well as with respect to the en<3^aiiy directed'rSgiErfing 
the amount of compensation to  which the applicant is entitled.

N o question has been raised as to the a-uthoriiy of tSie C?6urt 
in  a proceeding such as & e  present to go into that question.
A n d  what we haye to dsterxmne IS whetherJUpoa the proper 
interprataticm o f the 13th condition o f ale, the error wHoh has 
admittedly arisen in regard to the property sold oomas within the 
condition m d  may be made the subjeot o f com ^nsatioa.

I t  agipsars to me that it w ouldbe difficult, in-View o f the fona  
in. which the, applicant soiight the: Msistanoe o f i&Eo"Oonrt, to 
say that this question ought to ba answered otherwise than 
aiBrniativoly. "What he asked for was that the Western boundary 
of the premises sold might be rectified, or that such eompensation 

,8hould*be allowed him in reapeot of the cQ ok -roo in  as to the OouH 
might, seem properji or “  othei'wise,”  that is, failing redress in  eiti^ 
of these forms, that .the sale might be rescinded. H o
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10 0 2  compensation as an alternatiye to a rectification o f boundaries,
A d m i n i s i e a J  latter it tras not in  the power o f tlie Court to grant. I t  is
tob-Gekerai, difficult to see liow lie can now say th at the ease ^'as not a fitting
OB BjSjraAL i- o

j,. one lor compensation.

Attorneys for the appellant: Carruthers mid Co.
Mookeejeb. Attorney fo i  A g to re  Natli Mookerjee, respondent;- Bejpin 

Beliari Bonnerjee,
Attorneys for Koomeer Kadir, purchaser of lot No. 4, res

pondent : Mutter and Co.
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¥ULL BENCH.
^Before Sir Francis W\ M aolem , K> Chief Justioe, M r, tTustioe Prime^t

Mr. J'icstiee &hosej W r. Justice Mill a-nd -3/V, Justioe Mendersah,

E E E D E R IO K  P E A C O C K
V .

MADAISl' Q-OPAL AUD others.*

Insolveiieg— Vestiiig order— Attacimeni Ig creditm' previous io VBsiing order— 
£riorU}f o f  Official Assigme over aitaching creditor.

A judgment-ereditoi' baa no priority over the Official Assignee in resiJect o f 
propevty attaclied by Win previoua to tlie vesting order,

Soolul Qhiimlet' hm o  v. MnssioTe Lall M itter (1) followed; A , S . M iller v. 
ZtthUmani D eli  (2) overruled.

E efbeenge by the Chief Judge of the Small Cause Court, 
Calcutta, for the opinion of the High, Court under s. 69 of the 
Presidency Small Cause Court A ct (X V  of 1S83) and s. 617 of 
the Code of Civil Procedure (Act X I V  of 1882).

The facts of the case appear fully from  the letter o f reference, 
the material portion of which is as follows :—

, “ In ilisi case the plainti-ffi, tlio OiHciial Assignee, claimed property to the value, 
o f Ra. 600 attaelied by tlio first defendimt on the 9th of July 1901 under an order 
of this Court o f the same date, and by tlie Beeond and third defendants on the 
15th July 1001 l>y proMbitory orders of the same date. The facts o f the case 
are as fo l lo w s  :— Madan Gopal, the first defendant, obtained a decroo in this Conit 
against Ifohin Chnnder Putt and Motilal Burdhon, and on the flth o f July 1901 
be attached the property claimed by the plaintiff, the Oifioial Assignee. On the

*  Seference to the Eull Bench in reference fi-oin the Presidency Small Causa 
i^tj Nd. 1 o f 1901.

_(1888} I .  L. K. IS Ciilc. 203, (2)  (1901) I. L . Tf, S'S Calc, 419,


