VOL. XXIX.] SALCUTTA BERIES.

Before My, Justice Prinsep and M. Justice Siephen.

BHAI LAL CHOWDHRY.
.

EMPEROR.*

Defence—Right of private defence—Public servapt~ Unlawful assenbly——Publie
servant acting in good faith under colowr of kis offfee~—Institulion of proceed-
ings— Criminal Pracedure Code {det ¥ of 1598) ss. 87, 88, and 190~
Penal Cods (et XLV of 1860) ss. 99, 148 and 183.

A Magistrate issued a proclamation under s, 87 of the Criminal Procedure Code,

and an order of attachment under s. 88 of the properiy of certain absconding accused

persons. During the attachment an objechion was raised that the property Leing

attached did not belong fo the abseonders, The police officer, on being informed

by the patwari that it was their property, continued the attachment. A mobh, awoug
whom were the accused, agsembled, and by nssuming o threatening attitude pravented
the police offiver from further attaching the yroperty.

Held, the conviction of accused under ss, 143, 183 of the FPenal Codo was
right. *

& Held, further, that even supposing the property abbached was not the
property of the absconders, the rightful owner had no right of private defence
of his property, inasmuch as the evidence showed that the police officer was sebing

i .good f£aith under colonr of his office; and even supposing the ovder of

attachment might not have been properly made, that would in itself be no sufficient
ground for such o defence,

Helid, also, that where the attuching police ‘oficer sent a person to inform the
Magistrate of what had taken place, “and the Mngisirate thereupon sent the
Senior Inspeetor to the spot fo take up ‘the case, iustrueting him to take the state.
ment of the aitaching police officer as the fivet information of the occurrence and ta

send 1t in to bim (the Magistrate), so that proceedings might be tuken, it cculd not

e said that the proceedings in the case had not been properly institnted.

e petitioners, Bhai Lial C‘how&hry and others, obtained a
Rule calling upon the District Magistrate to show cause why their
_gonvietion and the scntences passed on them should not be seb
aside on the ground (1) that the procesdings in the ease had not

been properly instituted; (2) that the evidence did not disclose the
offence charged.

Tn this case a Subordinate Magistrate, having reason to
beheve that certain persons accused of an - offence had absconded

# Criminal Revision No. 923 of 1001, made azaingt. the order passy’
H. Coupland, Esg.) District Magistrate of Darbhanga, 'dated the 28th of/
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and being unable to arrest them, issued & proclamation under 5. 87
of the Criminal Procedure Code and, at the same time, an order of
attachment of their property under s. 88. 'Whilst the attachment
was being made, an objection was raised by another person that
the property, which the police officer was attaching, did not belong
to the absconders. :

The police officer referred to the pa‘aw&n who was present
and on being assured that it was the property of the absconders,
he proceeded to make the attachment. In the meanwhils a mob,
armongst whom were the petitioners, had assembled, and they by
assuming & threatening attitude prevented the pohce ofﬁoer from
‘making further attachment.

The attaching police officer sent a person to inform ‘the
Magistrate of what had taken place. The Magistrate thereupon
sent the Senior Inspector to the spot to take up the case, instruc-
‘ting him tg take the statement of the attaching police officer as
the first information of the ocourrence and send it in to him (the,
Magistrate), so that proceedings might be taken. This was dons,
and proceedings were instituted against the petitioners, who
were tried, convicted, and sentenced under ss. 143 and 183 of
the Penal Code.

The petitioners appealed to the District Magistrate of
Darbhanga, who, on the 28th August 1901, dismissed their
appeal.

Babu Dasarathi Sanyal for the petitioners.
- Cur. adv, vult.

Prixser awp Srepmeny JJ. There is no ground for our
interference in this matter in revision. Undoubtedly there was an
occurrence. This has been found by the Subdivisional Magistrate
and by the District Magistrate on appeal. It appears that, having
reason to believe that certain persons acoused of ‘an offence ‘had
ebsconded, the Subdivisional Magistrate, after heing unable to

-arrest: them, issued. a proclamation under. s. 87 of the Code ‘of
*»mmal Procedure and, at the same time, an order of attachment
“air property under s 88. In this respeof} ‘the Subdivi-
{aglstra,tes order was in accordance with law. Tn ‘the
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course of the attachment an objection wes raised by another
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person that the property which the police officer was attaching did Bga; 1as
‘not belong to the absconders. The police officer very CE"“:’KBY
properly referred to the patwari, who wes present, and being - Eurmzoz.

assured that it was the property of the absconders, he
proceeded to make the attachment. At this time a mob had
assembled, and it has been found that these men by threatening
language ‘and also by threatening attitude combined to overawe
the police officer in execution of his duty.. The police officer
.then wished Mr. Bdwards, an indigo-planter, who was the
'compla.mant the case against the absconders, and others, to
leave for the purpose of giving information to the Subdivisional
Maglstra.te of what had taken place, and the police officer
says himself that he abstained from meking any further

attachment. Thers can be no doubt that on these facts the:

Bubdivisional Magistrate and the District Magistrate on
appeal have rightly convicted the accused, who were ‘present, of
being members of an unlawful assembly. They have also- heen
tonvicted under s. 183 of the Indian Penal Code, and this raises
the question whether the order which the police officer was
exoouting was -a lawful order. It has been argued before us

that, inasmuch as no proclamation had been made, the attachment '

was not a lawful attachment. 'We observe that both the Courts
have found facts which unmistakably show that a proclamation
was made at the place an hour before the police. proceeded to
‘attach the property. This disposes of the objection. The Rule,
however; has been  granted on two. grounds: fivst, that the
proceedings in this case have mot heen properly instituted, and
secondly,  that the evidence does not disclose the offence charge:d.-
On the second pomt we have already expressed our opinion. In
regamd to.-the fixst - pamt it appears that Mr. Edwards was sent
by the Imspector to.inform the Magistrate of what had taken
place; - The Magistrate thereupon. sent’ the Senior Inspector
to the spot to take up the case, instructing him, in order to comply
' with the law, as’hereid if, that heshonld take the statement of

the Sub-Inspector as the first information of the ovcurrence angs

‘send it *into him (the Magistrate), so.that procsedings mighte
© taken. We do not";s_eetha.t -on such-a foundation it
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properly said that the proceedings in this case have not been
properly instituted.

We may add, with reference to the facts found in this case,
that even supposing that the property attached was not the
property of the abscomders, the rightful owner had no right of
private defence of his property, inasmuch as the evidence shows
that the police officer was acting in good faith under colour of
his office; and even supposing that the order of attachment
might not have been properly made, that would in itself be no
sufficient ground. The law, as expressed in s. 99, explanation
2, of the Indian Penal Code, is eclear on this point. The
Rule is therefore discharged.

. Rule discharged.
D. 8

APPEAL FROM ORIGINAL CIVIL.

Before Sir Francis . Maclean, X.C.LE., Chief Justice;anjd My, Justice Pringep
and Mr, Justice Hill.,
ADMINISTRATOR-GENERAL OF BENGAL

v,

AGHORE NATH MOOKDRJ EE. *

Ragistrar’s sale—Sale notification—Misdescr zptwn qf pro_perty—«Remedy of
purchaser— Compensation —Annulment of zale.

Where the saisdeseription of property in the sale notification doos ‘not go
to the essence of the contraef, the remedy which the purchaser ean claim i
compensation and not annulment of the sale.

Tar judgment-creditor (the Administrator-Greneral of Bengal)
appealed.

In pursuance of a mortgagh decree and order made in the
suit of the Administrator-General of Bengal and Annoda
Progad Das and others, bearing date respectively the 9th'day
of December 1896 amd the 17th day. of January - 1897,
the Registrar on the 8th day of July. 1899 put. up to sale by
wublic auction (amongst other properties) the . property consti-

“4ing 1ot No.’ 8, which was purchased by the respondent Aghore
* Apyeal from Ormmal Civil No. 8 of 1901 i suit 6532 of 1894,



