
CEIMINAL APPEAL.

VO t. XXIX.] CALCUTTA. SEKi ES. 415

JSefore Mr- Jmtioe Frinse^ mH M r, Justiee Stephen.

O H EM O N  G A E O  ~
0 .

E M P E E O B *

ComiplailitSapn—ASnUery— Oommittal o f  accm ei oa charge o f  ra^s—  
j .U iiio »  hg Ssinons Jxidge o f charge o f  aHnltm'y-^Crimiml Prossdure Oode { M i  
V. o f  1808J ss. 1S9, 337 cmi H38— F em l Oode (A o t Z L V  o f  1860) as. S76 and 
497,

Before a criminal charge oJ adultery can ba pic^eiretl, a Jorraal complaiat 
of that offence must te  iaatifatBd in tho manner jirovided by s. 199 of the 
Cr&ninal Procedore Ootle.

Thcralore) wlieie su\ aceueed person was committed to tlie Sessions to stand 
Wa trial on a charge preferred by a hnsbrtud under s. ST'S o£ the Penal Code, and 
the Sessions Judge at tha trial added a charge of adultery \mdei s. 497 and 
acquitted the aooused aiidBT s. 376, hut eonvicfced liim under E. t—.

that the Sesaioas Judge had acted witto’at jtiiisfflcstion.
The Caet that the husband ajipeared as a lyitness sn the prosecution, o f ihe 

ottenee o f rape eannot he rsgsa'ded as amoantiag to the instiintioji of a cwapJailli 
fo r  adtiltery.

Smjpress v. E<2JI«(X) folio-wed.

T h e  appellant Ohejnon O-aro was aocugea b y  a Husband 
o£ ttie mpe of liiB. w ife; be was cominitted to ibe Sessions 
Gourt o f MymeD,Bmgb to stand Ms trial on a ebarge m d er s. 876' 
of ibe Penal Code. In  tbat Court a jcbarge. o f adulterj Tinder 
s. 497 of : tbe ]?ei;.al Oode was added. ; Tbe busband and other 
•Mtnesses 'wete 6:?a.mined. T be Jury b y  a majority fonHd tbe 
appellant guilty o f adultery and unaniiaotisly n o t ,guilty o f  xaj>e. 
Tbe Ses^oD-s Judge aooSpted tbe verdiot o f tbe Jray, and tbe 
appellant was, on tbe 25tb November 1901, acquitted o f rape, but 
convicfced of adidtexy nnder s. 497 of tbe Penal Code and 
iSentenoed to undeirgo tvro yea.Ts  ̂ligorous mprisonin&nt.

No one appealed for tbe appellant.
*  Oriiaisal Appe:il No. 971 of 1001, tuside agaiiiBt the order pasgj 

E?«s*^dii;tioM l Sesaioas Judge of Mynenairigh, dated
JTovfiHjl
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P aissE r and SiErHBN JJ. Tlie appellant was accused by a 
' husband of rape of Ms wife, and at tlie Sessions trial ke ■ bas 
been convicted erf adulteiy. The _ two ofiences are obviously 
difierent. S. 199 of the Code of Oriminar.Procednre declares 
that no Oourt shall take eognizanee of <tan offence under 
s. 427 of the Indian Penal Code, that is, o f adultery, except 
on the complaint of the husband of the -woman, &o. The 
husband is no doubt a -witnesg, but ho has never made such 
complaint. The conviciion is, therefore without jurisdiction. 
The oasa is on all fours with that of Empress v. JTalhi(l], in 
■which Straight J. expressed himself in the following terms :— ■

“  I  do not think that the eiroumstances of his (the husband’s) 
appearing as a witness in  the proseoiition o f that offence ca|i bo 
regarded as amounting to the institution of a complaint for 
adultery in the sense o f s. 478 (now s. 199 of the Code 
o f 1898). The expression ‘ complaint ’ is a perfectly well- 
understood one, and s. 142 o f the Criminal Procedure Code' 
(of 1872) in  terms prohibits a Magistrate from  taking^ tognizftice 
o f a case witJiout complaint when it  falls under Chapter 
o f the Penal Code within which is included s. 497. I t  
by  no means foEows, as a necessary consequence, that because 
a husband may wish to punish a person, who has eom ndtted 
a rape upon, liia wife, that is, who has had connection 
with her against her consent, he w i l l . desire to continue 
proceedings when it turns out ■ she has been a willing and don- 
senting party to the act. A t  any rate, i f  a eriminai charge o f 
adultery is to be preferred, a formal complaint o f that offence 
must be instituted in the manner provided b y  la,w, and if  it is'not, 
s. 478 (s. 199 of the Code of 1898) wiU not have been satisfied, 
r  may mention here that s. 238 o f the new Crinainal Procedure 
Code leaves no doubt a.s to the course the Courts should adopt 
in cases of the kind now before me.”

W e entirely agree with and adopt the view'’ o f the law • thus 
expressed, and on. these grounds we .set aside' the, conviction and 
' '^ e n o e  as, without jurisdiction. The appellant must b e ; released,

1) (1882), I. L. E. 5 All. 233.


