410

1062

Bisar 8HAIx

?.
SaBER
Morranm,

1801
Dee. 3.

THE INDIAN LAW REPORTS. [VOL. XXIX,

others to the number of some 90 or 100 armed with swords and
other deadly weapons came upon the complainant’s land and, in
spite of his remonstrances, threatened him and cut his paddy.

The Magistrate in examining the complainant recorded merely
the faet that the complainant stated that his paddy had been
cut by the persons accused by him, and he accordingly issued
processes for the attendance of the accused to answer charges
of offences under ss. 143 and 379 of the Indian Penal
Code, both of which offences ars triable summarily., A summary
trial was thereupor held and the accused has been convicted.

We have no doubt that on the facts before the Magistrate
the .offences complained of were nof triable summarily. - The
petition of complaint discloses the commission of a much move
~serious offence than the offences for which the Magistrate has

held a summary trisl. The examinstion of the complainant,
which has not been properly recorded;, does not show that the
offence so complained of was not committed. We must therefore
hold that the Magistrate acted without jurisdietion. The
convietion and semtence are set aside. The Magistrate will
proceed to hold a regular trial,

I REN LBule made absolute.

RBofore Mr. Justice Prinsep and Mr, Justice Steplien.

KULDIP SAHAI
2.
BUDHAN MAHTON.*

Cosmplaint fo faolice»——R@poré by police— Cuse ordered to Be entered as frue
by Magistrate—Tudicial enguiry—Right of complainant to be examined ond to
kave iz cose tried— Criminal Procedure Code (Aet ¥ of 1868) ss. 178, 200
and 202.

The complainant lodged mformation with the .police ﬂigr’gﬁiﬁé;tuiﬁ persons
with ssfault and with forcibly earrying off Ceain, The complaint was investignted
and a mﬁ“ﬁt made to the Bphdivisional Officer, who ardered the ease to be enteved
as true, Tecoraing the-offence wnder. 5. 147 of the Pennl Code. He, howsver, decliied

* Cf-:imiml ~Bevision, Wo. 1050 of 1801, made ‘against'the order passed by J, &,
Qumming, Esgu. Distriet Magistrate of Patns, dated 22ud Juue 1901,
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to order a judicial inguiry becawse in his opinion there was no chance of 2
conviction, = The District Magistrate subsequently om an applieation by the
complainant ovdered a judicial inguiry by a Subordinate Magistrate, but on receipt
of his report he declined to interfere in the matter.

Held that the complainant was entitled fo be examined unders. 200 of fhe
Criminal Procedure Code; and as his complaint had already been recorded as
true, he was entitled to a process against the accused and for the attendance of his
witnesses.

Ox the 14th May 1901 the petitioner, Kuldip Sahai, lodged
information at thana Mokamah, charging certain persons with
assaulting one Choa Mahto and with foreibly carrying off grain
of considerable value.

A police investigation was held and a report made fo the
Subdivisional Magistrate of Barh that the ease had been proved.
That officer directed the case to be entered as frue and vecorded
the offence under 8. 147 of the Penal Code. The accused persons
not having been sent up for trial, the petitioner applied to the
Subdxvxslonal Magistrate, who on the 18th June declined to order
a judicial enguiry, because in his opinion there was no chance of
& conviction.

The petitioner then applied to the District Magistrate of Patnas
who on the 22nd June ordered a judicial enquiry to he hald by a

Subordinate Magistrate. On receipt of his report the District
Magistrate passed an order on the 22nd June 1901 stating that it

was hopeless to call for A Form, and that the Subdivisional
Magistrate had already passed final exders in the case, namely,
“enter true.”

. Cusperss and Moulvie Murruddin Akmed for the petitioner.

Prixser and Steenen JJ.  Inthis case thers appears fo have
been & police investigation and a report made;, so far as we
can learn, to the effect that the case had been proved and the
Subdivisional Magistrate thereupon . directed the case to be
entered  as true, recording the offence under 5. 147 of the Indis”
Penal Code, but he declined to order ajudicial inguiry, be
in his opinjon there was no chance of a conviction and i
not gerve any useful purpose. This order WS, pastel
standing & petition made by the complain
Magistrate. The  complainant thew
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1901 WMagistrate, and on this a judicial inquiry was ordered to be
“Xewore  held by the S8ubovdinate Magistrate, On receipt of the report
SARAL of the Subordinate Magistrate, the District Magistrate recovded
hlgjﬁgg:f that in his opinion it was hopeless to call for an A Form, that
" is,to consider the evidence tendered by the complainant, the
Subdivisional Magistrate had alveady passed final orders in the
case, namely, “ enter true.” It seems to us that the complainant
has not had what he is entfitled to ask for——a trial before the
Magistrate. He has had an informal inguiry; and although his
complaint has been recorded as true, the Distriet Magistrate has
never examined him or heard what he had to say, and has never
given him an opportunity of tendering the evidence of his
witnesses. 'We think, therefore, that the complainant is entitled
10 be examined under s. 200 of the Code of Criminal Procedurs;
and as his complaint has already been recorded as true, he is
entitled to a process against the accused and for the attendance of

his witnesses.

D. 8.
CRIMINAL RHVISION.
Before M. Justice Prinsep and Mr. Justice Stephen.
2
T 22, ABDUL GHANI
- o
EMPEROR.*

Magistrate— Conviction—Qffence  exclusively tricble by Court of Sessiot—s
Acoused, dischargs of. by Sessivus Judge on appeal—Retrial, no order Sfor—
Retrial and commilment of accused—Jurisdiction— Oriminal Procedure Code
(Aot ¥ of 1808) ss, 215, 403, 423 and 530-=Indian Post Qﬁice Aet (VT of
1898) s. 52,

Where an accused was convicted by s Magistrate of an offence exclusively
triable by a Couxt of Session, and on appeal. the Sessions Judge, without oxdering
further  proceedings to  be taken, set. aside the convietion and  discharged the
‘mensed on the ground that the Magistrate had no jurisdiction fo hold the trial

“fresh proceedings in respect of the mame offence were - taken by another

“vate against thé accused, who was committed for faial to the Court of

”
vl

<Revision ' No. 731 of 1901, mede agminst the ovders passed . by
’s\(}-, Assistant Commissioner,” Assam Valley District, dated the 23rd



