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THE INDIAN LAW- REPORTS, [VvOl, XXIX,

British India; and this ruling has been accepted by the Secretary
of State for India in Council, as appears from p. 119 of Vol. I of
Mr. Aitchison’s work entitled “A. Collection of Treaties, Engage-
ments and Sanads.” Under ss. 229 (A) and 229(B) of the Code,
no decree by a Court in British India can be sent for execution
into a territory such as Mayoorbhunj without prior notifieation in
the India Gasette as speciﬁéd in these sectioms. No such notifica-
tion appears to have been issued. The Judge of the Small Cause
Court at Balasore had therefore no jurisdiction to make the orders,
which he did in this case. The view we take is in accordance

‘with that expressed in the case of Kustur Chand Gujar v. Parsha

Makar (1).

The Rule is accordingly made absolute, and the order com-
plained of is set aside with costs.

: Rule made absolute.
(1) (1887) 1. L. R. 12 Bom. 230.

ADMIRALTY JURISDICTION.

Befare Mr. Justice Haﬁﬂgtam
THE “TELENA.”

Admirally Jurisdiction—drrest of o . steam-ship,  application for—Damege
done by @ ship”—Maritime lien for demage—TInjury coused o one ship by

wrongful act of ancther—Ship as  Tustruiment of Mischigf *—Action. in
rem—=53 & 54 Fiet., CF. 27.

To establish a maritime lien for damage against a ship, the damage must
be the direet resnlt of some. unskilful or megligent conduct of those in charge

of the ship which does the mischief, the ship ‘herself being the  *instrument
of mischief.”

The steam-ship- T\ while lying in dock discharged s large gmantity of “oil
whieli, floating on the dock-water and becoming - jenited, caunsed’ considerable
damage €0 another stéam-ship, O, lying in the same. dock.  The' charterérs of
the Intber applied for the avrest of “the former, a.llefrmg that  they were entﬁ;led
o' brivig an action . in rem. against the owners of ‘the ship 7.

The application for srvest of  the ship I was 1e{:‘used she not being the direct

comss of the dsmsge,'and the applicants not having an action i rem in the -Admi-
talty Coort agiinet the cwiers of that ship,
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The Vera Cruz, No. 2 (1), Curris v. M’ Enight (2), veferred to,

The Industrie (3), Thé Batavier (4), The Clore Killam (5), and The Ewergy

(8), distinguished.

ArpricaTion before the Judge at chambers by Mr. Edwards,
of Messrs. Orr, Robertson and Burton, Solicitors, on behalf of the
British India Steam Navigation Company, Limited, for a warrant
of arrest of the steam-ship Telena,

The following are the material allegations contained in
the affidavit filed in this matter (—

That on November 23, 1900, the steam-ship Croydon, which
was chartered by the British India Steam Navigation Company,
YLdimited, was lying in the Kidderpore Docks within the port
of Calountta.

That on the same date another steam-vessel, Telena, was
also lying in the said dock, and on the morning of the same
dey a large quantity of refuse oil was discharged from the
Telena. The oil floating on the dock~water and becoming ignited
set five to the Chroydon, and thereby caused considerable damage to
that ship, her furniture, apparel, stores, &e., and in consequence
thereof great loss and damage were occasioned to the applicants,
for which they demanded from the owners of the Tvlens compen-
sation, which was refused.

That after the said fire the Telena left Caleutta and went to
foreign ports; and did not return to Caleuita until September 20,
1901, and had since heen lying at Budge-Budge within the port
of Caleutta. And that as she was about to leave this port again,
this application was made on September 24, 1901, before the
vacation Judge at chambers, alleging that the British India
Steam Navigation Company were entitled under the civeum-

stances to bring an action in rem against the owners of the Telena
and to have a warrant for her immediate arrest.

My, Edwards for the applicants, The orew of the Telena
negligently discharged the-oil-which ignited. and thereby caused

(1) (1884). I R. 9 P. 10, 86, (%) (1889) L. R. 13 P. D. 87,
{2) (1807) 1897 A. C. 9% (5) (1870} L. R. 3 Ad. & Ecel 16L
(3) (1871) L. R. 3 Ad. & Hecl. 303, {8) (3870) T K. 3 Ad- & Recl. 48,
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considerable damage to the Croydon; for this wrongful act
the British India Steam Navigation Company are entitled to
bring an action iz 7em against the owners of the Zelena and to a
warrant for her arrest.

[Hariveron J. You must show that the ship has, in mari-
time language, done the damage. And some authority must be
shown that the damage as caused in the present case entitled the
parties to proceed in rem.]

I submit that the words “ damage done by a ship " mean the
damage done by any negligent act or behaviour of those in charge
of the ship ; and, inasmuch as the damage in the present case has
been oceasioned by & negligent act on the part of the crew of
the Telena, namely, the discharge of a large quantity of oil in the
dock, I aw entitled to a warrant for her arrest.

[Harixeroy J. Can you cite any case where a warrant of
arrest was issued when the injury was mot directly caused by the
ghip or her crew ]

In the present instamce there was a direet wrongful act on
the part of the crew of the Zelens ; and the injury was caused by
the dangerous position in which the Croydon was placed : see The
Industrie (1); The Batawier (2), The Clara Killam (3), and The
Erergy (4). These cases show that it is not essential that the
vessel iteelf should be the immediate instrument or cause of
the damage.

Harmxeron J. This is an application made on behalf of the
British India Steam Navigation Company for a warrant for the
arrest of the steam-ship Telens. The eircumstances giving rise
%o this application are to be found in the affidavit which has been
filed. From that it appears that the ZTblens was lying inthe

‘Kidderpore Docks on the 23rd of November in the year 1900,

end that on that day a large quantity of oil was negligently
discharged from her into the dock : this floated on the water and
became ignited, and -did considerable damage to the steam-thip
Crogdon, of which the British Tndia Steam Navigation Company
were the. charterers. Under these circumstances: the . British
India Steam Namgatwn COmpany say: that. they ave entitled ‘to

(1) (1871) L. R. 3 Ad: & Fecl. 808. (3) (1870) L. R. 3 Ad. & Becl. 161,
{2) (1889) L. R.16P D, 87, (4)'(1870) L. R. 3. Ad. & Beel. 48.
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bring an action ¢n resw against the owners of the Zelena and to
‘have the Telena srrested.

Now the Admiralty Juzisdiction which is sonferred on this
Court by 53 and 54 Vict.,, Chap. 27, is expressed to be precisely
similar to that exercised by the Iigh Court in England in
Admiralty, and that Court has jurisdiction over any claim for
damage done “by any ship.”

The question which I have to oonsider is whether this is
damage done “by a ship,” 80 as to give the Admiralty Cowrt here
jurisdiction.

The question whether the applicants are enmtitled to recover
damages for negligence against the employers of the persons who
negligently placed this oil in the dock is not & question which
I have to consider. The only question befors me is—Was this
damage done “hy the ship?” If it was done by the ship, & mari-
time lien arises, and on that lien being created, the right to have
the ship arvested arises. M. Zdwards on behalf of the applicants
has founded his argument on cases in which it has been held that
a maritime lien arises where one ship puts another in danger, and
where the ship put in danger is injured in consequence of the
dangerous ‘position in- which she has been placed. The - cases
which have been cited in support of this arve the cases of The
Tndustric (1), The Batacier (2), The Clura Killam (3), and The
Energy (4). »

In these cases the injury was divectly caused by the wrongful
act of the ship against which the action i #em was brought. In
the case of The Butavier (2), it was the disturbance made by
the ship passing close to the boat that wupset the boat. In
the case of The Clara “Killam (3) it was the fact that the ship
entangled herself with a submarine ‘cable, and that"the cable
was cut in clearing her, which was the direct cause of injury to
the eable, and in the case of The Industrie (1), the act of
negligently placing the ship across the channel was the divect
cause of the injured shlp being forced out of the channel fairway
and damaged; and in the case of The Energy (4) the 3 injury was
directly due to the misconduct of the tug, which was towing the
vessel that  caused the eollision

(1) (1871) L 'R. 3 ‘Al & Recl. 503, (8) (1870) L. R. 3 Ad, & Ecel, 161.

(2) (1889) L. R, 15F, D, 57, (4) (1870} L. R, 3 Adm, Beccl. 48.
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I do not think that these cases go far enocugh to enable me
to say that & maritime lien is created where a dangerous substance
is placed in a dock, and the injury is caused mnot by the dangerous
substance directly, but by the interposition of another agent,
namely, fire which caused the dangerous substance to damage
the ship of the plaintiffs. The question as to what is damage
done by 2 ship has been considered in the HEnglish Courts in a
number of cases, and, inasmuch as fhe jurisdiction is the same
heve as in England, these cases must be referred to as a guide.

In the case of The Vera Cruz (1), decided in 1884, the
question ‘arose,and Lord Justice Bowea, in interpreting the mean-
ing of the expression “ damage done by a ship,” says that it means
“ damage done by those in charge of a ship, with the ship as a
noxious instrument;”’ and the Master of the Rolls, in inter-
preting the snme words, says :(—

“The section indeed seems to me to intend by the words
‘Jurisdietion over any claim’ to give a jurisdiction over any claim
in the nature of an action on the case for damage done by any
ghip, orin other words, over a case in' which the ship was the
active cause, the damage being physically caused by the ship.”

The question was also considered in the House of Lordsin
the case of Cusrrie v. M Knight (2), decided in the year 1896.

That was & case in which the Master of a ship desiring to
proceed to sea cut away the moorings of aunother ship to enable
his. ship to get clear and go on her voyage, and the question
before the House of Liords was whether a maritime lien was ereated
against the ship whose Master did this injury.

Tt was held that no suek lien was created. It was said that the
ghip had done nothing, and the Liord Chancellor, in explaining the
meaning of damage done by a ship, says that “the phrage that it
must be the fault of the ¢hip itgelf is not'a mere figurative expres-
sio, but it imports, in miy opinion, that the ship against which
o maritime lien for damages iz claimed. is the instriment: of
mischief; and that, in order to establish the liability of the ship itself
to the maritime lien claimed, some act of navigation of the ship
itself should either mediately or immediately be the cause of the

() (1884) L. B, 9 P. D, 96, (@) (1897) A. C. 97
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damage;” and Lord Watson, in interpreting the same section,
fAYE

“I think it is of the essence of the rule that the damage in
respect of which a maritime lien is admitted must be either the
direct vesult or the natural consequence of a wrongful act or
mancuvre of the ship to which it aftaches. Such an act or
mgneuvre is necessarily dne to the wanf of skill or negligence
of the persons by whom the vessel is navigated; but itis, in the
language of maritime law, attributed to the ghip, hecause the ship
in their mogligent or unskilful hands is the instrument which
causes the damage.”

In that case to which I have just veferred and quoted passages,
Lord Terschell sums up all the cases in which it has been held
that maritime lHen iz created where damage is done by a ship, and
I cannot do better than quote his words. e says—

“Tn all the cases veferred to, the damage had been caused
either by a collision with the vessel which was to blame, or by
that vessel having driven the other into collision with some third
vessel or other object. The doctrine was originally asserted in
cases of damage by collision with the vessel which was declared
subject to the Hen. It has since heen applied in cases in which
the damage did not result from a collision with the vessel in fanl,
but in which, owing to the negligent navigation of that vessel; the
injured ship was driven into collision with some other vessel or
object. Whether the circumstances have always warranted the
conclugions arrived at, it is not necessary to inquire. 1 express no
opinion upon it ; but the ground of the decision Wa.s in all ‘cases
this, that the vessel on which the lien was enforced had, in
maritime language, done the damage.”

There are other cases to which it is unneccessary to refer,
but the conclusion to be drawn from them all is that to
‘establish a maritime lien, the damage must be due to the neg-
ligence or unskilfal conduct of those in charge of the ship, which
does the mischief, the ship herself being, as is.deseribed in the
House of Lords, the ‘instrument of mischief’ Now, in the
present case, cam it be accurately said that the Telene was the
« ingtrument of mischief ¥’ I donot think it can. 8bhe no doubt
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1901 brought the dangerous substance into a place whore it was the

T yms  cause of danger to the plaintiffs’ ship, but the divect canse of

“TELENA” jpiupy to the plaintiff’ ship was the fire which took place
when this dangerous substance was ignited. '

I do not see how it can be said that the fire was the direct
act of the ship.

The cases in which ships have heen held responsible for
placing other vessels in positions in which they are damaged
are confined to cases where the damage has been the direct result
of some improper or negligent manceuvre by the wrong-doing
ghip: to apply this to a cage in which the injury is indirvectly
caused by the negligent discharge from the ship of a dangerous
substance into a place where it may become capable of doing
injury would be to extend the principle fo a degree which
is not warranted either by the words of the statute or by any of
the cases which have heen decided of recent years in Admiralty
Courts.

For these reasons this application must be refused, but it
must be understood that it does not, follow because the owners
of the injured ship have not an actior én rem in the Admiralty
Court that they may not have their remedy against the persons
who may be responsible for the injury caused by the fire in
an ordinrary action founded on negligence.

[, Edwards. Your Lordship has dealt with this matter as
an admiralty action.]

Hawmiveron J. Yes.

{Mr. Edwards. It may be that I will have to apply for the
admission of a plaint and for an order to arrest the vessel.]

Harineron J.  As to that T do not express any opinion.

Application refused.

Attorneys for the applicants - Messrs. Orr, Robertson and
Burton.

B. D. B,




