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therefore be set aside. We observe that in his explanation the
District Magistrate attempts to justify his oxder on the ground
that the record of the case shows that there was an unlawful
assembly and a danger of a breach of the peace. There may he
evidence on this point, but that evidence has not béen accepted by
either of the Courts, and therefore there is mo justification for an
order under & 106,
D. 8.
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[On appeal from the High Court at Fort William in Bengal.}
Deoree, ex-parte—~Sale in execution of ex-parie decree—Rejection of aupplications

to set aside deciee and sale in execution— Civil DProcedure Code (Aet XTIV of

18582) ss. 108, 311—Subsequent suit fo sel aside decree and sale on ground of
Jravd—Owmission to appeal from orders gf rejection.

In a suit to set aside an er-porde decree and & sule in exccubion of such
decree ag illegnl, fraudulent, and collusive, fhe allegations made in $he plaint
were clenrly an attuck not on the regularity or sufficiency of the service of
swmmons or the procéedings, but on the whole snit in which the ew-parfe decrce
was obtained as being a fraund from beginning to end :—

Held, the suit was maintainable notwithstanding that the plantiff bad
heen umsuceessful in applications under & 108 and s 3811 respectively -of the
Civil Procedure Code to set aside the ex-parie decrce and the sale in  execntion
and had not appealed £rom the orders rejecting such applications; - the questions in
the suit'ns a whole being such s could not have been determined on applications
under those sections.

Arpray from a decree (11th August 1897) of the High Cotirt
at Caleutts reversing a decree (4th September 1895) of the Subor-
dinate Judge of DPabna by which the vospondents’ suit was
dismissed.

The defendants Khagendra ‘Nath Mahata and others appealed
to%s Majesty in Council.

This is.one of two similar ‘cases which have come on appeal
befofe the Judicial Committee. The gppeal inithe former cage
has been reported as Radha Raman Shaha v. Pran Neth Roy (1).

* Preseaéﬁ; T.02p DavEY, Lokp Rosrerser, and S1R ANDRIW Scosam,
(1) (1901) 1. L. R. 28 Cule, 475
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The suit ont of which the present appeal arose was brought,
like the former suit, to set aside an ex-parie decves and a sale
in execution of such decree as being fraudulent and void.
It was brought against defendants, some of whom were
the same defendants as In the former case, but In respect
of different properties. There were five defendants—Shoshi
Bhusan Mahata (vepresented on this appeal by two minors,
Khagendra Nath and Moumotho Nath), Radha Raman Shaha,
Kishen Lal Shaha, - Panchanan Shaha, and Doorga Churn
Chuckerbutty, and the allegations in the plaint, were that
the plaintiff was entitled to and in possession of certain
immoveable property which the defendants Nos. 2, 8 and 4
(the Shaba defendants) bad been for a long time trying by
wrongful means to acquire for themselves ; that they had induced
defendant No. 1 to cause a suit (1730 of 1893) to be instituted
against the plaintiff in the Court of the Second Munsif of Pabna
for avrears of rent beyond what ‘was actually due, and, having
made a false return of service of summons, had fraudulently
obtained an ew-parte decreo against him; that in order to keep
the plaintiff ont of the way and prevent him from knowing
what was going on, the Shaha defendants had induced his wife
and his brother-in-law’s widow fo institute proceedings to have
the plaintiff declared o lunatic, and by means of various threats
caused him to leave his home and stay elsewhere in secrecy ;
that they and the other defendants executed the ea-pasrte decree
concealing all the proceedings in connexion with the execution
from the knowledge of the plaintiff, and not obeying the
provisions of the law as to such proceedings ; that they had caused
false returns to be made of the processes necessary to  obtain
execution, and by such means illegally, collusively, and fraudulently
caused the plaintiff's property to be sold for a low price and
purchased by the Shaha defendants in the name of defendant
No. 5, Doorga Churn Chuckrabutty.  The plaintiff stated that
he only became gware of these fraudulent acts ‘after the sale
had taken place. He claimed to have the decree and sade sef
aside, and possession of the property restored to him on the

ground of frand, dating his cause of action from 23rd J une 1894
when the sale was conﬁrmed '
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The defendants denied any fraud or collusion, and stated
that the summons in the suit (1780 of 1893) against the
plaintiff had been duly served on him, and that he was fully
cognizant of the suit and of the proceedings in execution of the
decree which had been all taken and conducted in accordance
with the provisions of the law. Their main ground of defence
in law was that; “on the grounds stated in the plaint for setting
aside the decree and the exscution sale, the plaintiff previously
filed petitions to set aside the sr-parie decree tnder s. 108, and
to set asidesthe sale in execution of that decree under s. 311 of
the Code of Civil Procedure; those petitions were rejected, and
the plaintiff cannot again get any such relief on those grounds.”

This last defence raised the only guestion on this appeal. The
same question was raised in the former case of Radliu Raman Shaka
v. Pran Nath Roy, but in the vecord of that appeal there was
‘nothing to show what took place before or was decided by the
Court of the Munsit of Pabna on the rejection of the applications
under ss. 108 and 311 of the Civil Procedure Code. In the
present appeal, however, those judgments were on the record.

On the application under s. 108 the judgment of the Munsif
stated that—

¢ The applicant seeks to have the decree set aside under s, 108, Civil Procedure
Code, on the allegati{m‘ that no summons was served in his house or within his
knowledge in the suit in which the decree was passed. The application is opposed
by the opposite parties. - The application is not supported by affidavits, nor has the
petitioner pledged his ocath in support of the allegations made by him in his
application.” -

Then, after reviewing the evidence as to the service  of
summons, the Munsif says—

 The peons who served the smrmons depose that they knew the applicant and
}'xis house, and that they served the sumimons by affixing copy of the same and the
plaint in thé house of the applicant, as he could not be found  in person, and as no
other’ l)érson napon whom his summons could he lnwfully served was present.  The
peon, Kanai Sheik, deposes that he served summons in the petitioner’s honse in
presence of Brojo Nundi. - Considering the civemmstances -of this case; I see no
reason to disbelieve the depositions of the serving peuns exanined by the dppesite
party.>’

There was no allegation of fraud made on the application,
and the Munsif held that the summons had been duly served,

and dismissed the application.
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On the application under s. 311 to set aside the sale in execu-
tion, the petition alleged fraud in not issuing attachments and
publishing sale” proclamations whereby the petitioner (the
plaintiff) was not aware of the sales, and also material irreg-
ularities by means of which he suffered substantial injury. The
Munsif found that the attachments and proclamations had been
duly issued, and that the petitioner was perfectly laware of the
intended sale. Ile also found that the property had been sold for
an adequate price, and that there was no evidence to show that any
substantial injury had been caused to the petitiomer by any
jrregularities in the execufion proceedings. For these reasons
ke rejected the petition.

On 4th September 1895 the Subordinate Judge held that the
dismissal of the petition under s. 108 was fatal to the main-
tenance of the plaintiff’s suit, and made a decree dismissing if.

The plaintiff appealed to the High Court, and on 11th August
1897, o Division Bench (Maceuerson and WirkiNs JJ.) of that
Court gave judgment as follows :—

“ This is nn appenl from a decree on a judgment which wag the subject of
eonsideration in appeal from original decree No. 854 of 1895, Pronnath Koy v.
Mokesh Chandra Moitre (1). We see no renson to come to any conclusion different
from the conclusion arrived at in that case, and the judgment in $hat case will be
taken as our judgment in this case.. The resultis that the decree of the Subordinate
Judge will be set aside and the case remanded under s. 562, Civil Procedure Code,
for trial”

Mayne for the appellant. The plaintiff having been un-
successful in gefting the decres set aside under s. 108 had his
remedy by an appeal from the order rejecting his application.
Not having resorted to that remedy, he is precluded from bringing
a suit now to set aside the decree. Ray Kishien Mookerjee ..
Madhoo Svodun Mundul (2);, Punye Chunder Sirear v. Hur Chunder
Chowdhry (3). The case of Abdul Musumdar v. Mahomed Gusi
Chowdhry (4) is distinguishable, a3 in that case no application
was made under 8. 108 to set the decree aside. . The plaintiff
made no allegation of fraud in his application under s. 108 The

(1) (1897) I. L. R. 24 Cale. B4G. (2) (1872) 17 W, R, 413.
(3) (1884) I. T, R. 10 Cale. 496, (4) (1894) I L. R,21 Cale. 60K:
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additional evidence on the record supplied by the decisions of the

Munsif in dismissing the laintiff’s applications shows that there ‘Knagmeoni
P Pr

is no foundation for the allegation of fraud on Which his suit is
based. All the applications now set up as establishing fraud
were asserted  and negatived in the procecdings in the suit
No. 1730 of 1893. '

The respondents did not appear.

The judgment of their Lordships was deliveved by

Torp Roserrsox. The suit out of which this appeal arises
was brought by the respoudent © for setting aside a decree and
suction sale, on finding them to be illegal, fraudulent, and
collugive.,”  The defence, in support of which the appeal is
brought, is that the action cannot be maintained becavse the
respondent applied under ss. 108 and 311 respectively of the Civil
Procedure Code to have the decree and sale set aside; his appli-
cation was vefused, and he did not appeal against the refusel, It
is therefore necessary to ascerfein what are the frne grounds and
scope. of the present suit, in order to see whether the refusal of the
applications under the sections specified has already determined
the questions now raised.

The respondent avers in his plaint that he inherited certain
properties from his mother and is now the true proprietor of
these; but that those of the appellants whose name is Shaha had
long coveted those posseséions and formed a design to acgnive them ;
that they procured a person now represented by the minor
appellants to institute o groundless suit for monies which were ‘not
due; that, in order to get the respondent out of the way,
they, by a collusive suit, got him declared a lunatic and by threats
forced him to leave his home and stay elsewhere in secrecy ; that
they concealed the money suit, got a false return of service, and
carried through the decree and sale of the properties behind the
back of the respondent. These allegations are plainly an attack,
not on the regularity or sufficiency of the service or the proceed-
ings, but on the whole suif as a fraud from beginning to end.

Tt seems fo their Lordshlps, now that the matter.is fully hefore
‘them, as-it did on less complete information to the Board which
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had previous cognisance of the guestion, as raised in an appeal of
Radhae Raman Shaha v. Pran Nath Roy (1) on identically the
same ground, tliat this is a case gemerically different from any
which was or indeed could be determined under ss. 108 and 311 of

, the Civil Procedure Code. Those sections limit the attention of

the fribunal to specific matters, and, instead of subjecting to
enquiry the radical question now volved, they assume the
existence of a real suit. But here the suit itself is attacked as a
fraud ; and the fraudulent and violent incidents of its progress
as, for instance, at the stage of service and in the abduction of the
respondent, while they may individually have founded an appli-

cation under ss. 108 and 811, are here treated as parts and éndicia
of a whols.

As the matter must go for trial and the investigation of the
facts, their Lordships do not think it well further to discuss the
bearing of those facts as now alleged. They will humbly advise
His Maj esty that the appeal ought to be dismissed.

Appeal dismissed,

Solicitor for the appellants: W. 7. Bo.
IV, W '
(1) (1901) I. L. R. 28 Cale. 475.

APPELLATE CIVIL.

Before Mr. Justice Prott and Mr. Justice Geidt.

RATAN MAHANTI
v.

KHATOO SAHOO.*

Jurisdiction—TForelgn Court~Decree, execution of—Civil Procedure. Cbde (det.
XIV of 1552) s5.323, 224, 229 (4) and 229 (B)—DBritish Courts in Indin, power
of, fo send their decrees for execution to Forelgn Oourts,

The Tributery Mahals of Orissa do not ' form paxt of British Tndia ; therefore, in
the absente of a prioy nofification in' the Fndin G‘wette 45 specified in sy, 229 (&)
“and 229 (B} of the Civil Procedure’ Code, no decres by a Court in British-.India cah

* Civil Rule No. 600 of 1902,



