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Prinsgr and Srepaexy JJ. This Rule must be made
absolute. Although the law does mnot expressly provide for a
oase such as the present, which is under s. 110, Chapter
VIIT of the Criminal Procedure Code, in the same manner as
s. 191 dedares the course to be taken when a Magistrate
has taken cognizance of an offence upon hiz own knowledge or
suspicion, still the principle holds good that no man ought to
be a judge in his own cause. In the proceeding in which
action was taken under ¢. 110 the Magistrate records:—

“Whereas it appears from the report of Bubu Kristo Chandra Chandrs,
Sub-Inspector, Bhandariu, also from my knowledge of previous cases, that the above-
mentioned persons have heen habitually committing offences involving a breach of
the pence, ete., and they are so desperate and dangerous as to render their heing . at
large without security hazardous to the commmunity, they are ealled upon to
show cause why they shonld not be bound over for their good behaviour,”

The Magistrate therefore has proceeded in some measure, if
not mainly, on his own knowledge of the character of the
petitioner, and he was in our opinion therefore not a proper
person  to proceed with this trial by, to use the words of
s. 117, inquiring “into the truth of the information wupon
which action has been taken.” The case therefore must be
trapsferred to some other Magistrate. We. accordingly direct
that the proceedings be iramsferved to the District Magistrate
to be dealt with by himself or to be transferred to some other
competent Magistrate in the distriet.

D. 8

Bule made absolute.

Befare Mr. Juitice Prinsep and M. Justics Stephesn.

KINOO SHEIKH
.
DARASTULLAH MOLLAI*

Sepurity for keeping the peace-—Order— Omission of express finding as to commis-
sion of, offence within the section~—Iliegallly—dJurisdiction— Criminal Procedure
Code (Aet V of 1808) ss. 106 and 423—Penal Code (Aet XLV of 1860) s. 879.
Where a Subordinate Magistrate convicted the prisoner under s. 379 of the Penal
Code of theft and the District Magistrate on appeal merdly afirmed the convietion

# (piminal Revision No, 864 of 1001, made against the order passed by A, &,
Hallifax, Esq, District Magisteate of Jessore, dated {he 30th of July 1001,
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and added to his judgment an order under s. 106 of the Criminal Procedure Code
binding over the petitioner to keep the pence—

ITeld, that he was 1ot competent to pass such an ordeir except on an express
finding that the pctit‘ioner had committed an offence within the terms of s. 10G.

Tur petitioner Xinoo Sheikh obtained a Rule calling
upon the District Magistrate of Jessore to show cause why the
order passed on the 80th July 1901 binding over the petitioner to
keep the peace should not be set aside on the ground that it was
made without jurisdiction.

The accused was convicted by a Subordinate Magistrate of
theft under s. 379 of the Penal Code for having cut and carried

_away certain crops belonging to the complainant.

On appeal to the District Magistrate the convmtlon was affirmed
in the following words :—

“The Lower Court decides rightly on the oral evidence that the complainant
wis in possvssionr, I agree with his finding and support the conviction. The appeal
is dismissed.” :

And the District Magistrate added to his judgment an order
under s. 106 of the Criminal Procedure Code binding over the
potitioner to keep the peace.

K. N. Sen Gupte and Baby Monmotho Nath Mukerjee for
the petitioner.

Prixsgr and Srepmexn  JJ. The Bubordinate Magistrate
couvicted the petitioner of theft in cutting and carrying away
crops belonging to the complainant. The District Magistrate, on
appeal, expresses himself thus—

“The Lower Court decides rightly on the oral evidence that the complainant was
in possession. I agreo with his finding and support the conviction. The appeal ig
disinissed.”

From this we understand that the Appellate Court considers
that the petitioner has been properly convieted and sentenced for
theft. DBut the Magistrate on appeal thought proper to add to his
judgment an order under s. 106 of the Code of Criminal Proce-

‘dure, binding over the petitioner to keep the peace. "He iz not

competent to do 8o except on an express finding that the petitioner-
has committed an offence within the terms of s. 106 ; and inasmuch
a3 thers ia no such express finding by him, but he merely affirms the
convigtion ‘of theft passed by the Court of first instance, his order
under 8. 100 js.in ‘our ppinion ‘without jurisdiction. It must
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therefore be set aside. We observe that in his explanation the
District Magistrate attempts to justify his oxder on the ground
that the record of the case shows that there was an unlawful
assembly and a danger of a breach of the peace. There may he
evidence on this point, but that evidence has not béen accepted by
either of the Courts, and therefore there is mo justification for an
order under & 106,
D. 8.

PRIVY COU NOIL
KHAGENDRA NATH MATATA

L.
PRAN NATH ROY. ,

[On appeal from the High Court at Fort William in Bengal.}
Deoree, ex-parte—~Sale in execution of ex-parie decree—Rejection of aupplications

to set aside deciee and sale in execution— Civil DProcedure Code (Aet XTIV of

18582) ss. 108, 311—Subsequent suit fo sel aside decree and sale on ground of
Jravd—Owmission to appeal from orders gf rejection.

In a suit to set aside an er-porde decree and & sule in exccubion of such
decree ag illegnl, fraudulent, and collusive, fhe allegations made in $he plaint
were clenrly an attuck not on the regularity or sufficiency of the service of
swmmons or the procéedings, but on the whole snit in which the ew-parfe decrce
was obtained as being a fraund from beginning to end :—

Held, the suit was maintainable notwithstanding that the plantiff bad
heen umsuceessful in applications under & 108 and s 3811 respectively -of the
Civil Procedure Code to set aside the ex-parie decrce and the sale in  execntion
and had not appealed £rom the orders rejecting such applications; - the questions in
the suit'ns a whole being such s could not have been determined on applications
under those sections.

Arpray from a decree (11th August 1897) of the High Cotirt
at Caleutts reversing a decree (4th September 1895) of the Subor-
dinate Judge of DPabna by which the vospondents’ suit was
dismissed.

The defendants Khagendra ‘Nath Mahata and others appealed
to%s Majesty in Council.

This is.one of two similar ‘cases which have come on appeal
befofe the Judicial Committee. The gppeal inithe former cage
has been reported as Radha Raman Shaha v. Pran Neth Roy (1).

* Preseaéﬁ; T.02p DavEY, Lokp Rosrerser, and S1R ANDRIW Scosam,
(1) (1901) 1. L. R. 28 Cule, 475
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