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1902oifeaees in the same trial. W e  accordingly set aside the con
viction and isenteuces, and leave it to tlie District Magistrate GmmD
tc consider wlietlier, having regaaxl to the sentences passed and p,
undergone, it is necessary that a fresh trial should he held.

D, s.

EMI’BKOB.

Before M r. Justice Prinsep ami Mr. Justice Stephen.

M O H E N 'D R O  N A T II  D A S  G U P T A
■V.

E M P E E O R .*

1003 
Feh. 7.

Witness, examined hy Court— Opportiinitji to aaonsed to cross-examine— 
Dishonestly receiving stolen projiei-ty— Fossession o f  forged  or comtferfeii 
currency notes—Distinct offences— Sejmrate trial— Ci'imitial JProeednre Code 
(A e t  V  o f  1S9SJ ss. 233 and 540— P em l Cole (A c t  X L V  o f  iB6Q) 
ss. 411 and 489 (o f .

T)w’ing tbe trial o f  a case the accused obtained a process for tlie ottandaaca 
of a wituefis. Before tTie witness aiJpeared tlie accused asked tlio Cotirt to 
conntermaud tliB order for his attendance, but the Cotirt refused to do so. When 
tlie witness attended, tlie accused declined to examine him. He -was thereupon 
examined by the Court and upon the accused claiming the right to cross-examine 
the witness, tlie Court refused to allow him to do so.

Seld, that under the eireumstances the witness could not he regarded ns a 
witness for the defence, and that tlie accused should have been given an opportmiity 
to cross-examine him.

Meld, also, that offences under ss. 4 U  and 489 (c) of the Penai Code are 
distinct offences and should be tried separately.

T h e  aeoTised Mohendro Nath Das Q-itpta obtained a Eule 
calling Tipon the District Magistrate o f OMttagong to show cause 
w hy the conviction and sentence of the aconsed rxndor s. 411 
of the Penal Code should not Be set aside on the ground—

(1) that the evidence disclosed the commission of an ofience 
nnder s. 489 (e) of the Penal Cods, as recently : amended, an 
offenoe exolusively triable by  a Gourt of Session;

(2) that the accused was entitled to croas-esamine the 
Inspsotor who had been oaEed and examined aa a m tness by  the 
Oonrfc.

On the 28th Augiisi 1900, two Maiwaris sent from  OMttagong 
a sum of Bs. 1,700 in oniTenoy notes— one of E s. 1,000, another 
o f Ea. 500, and two o f Es. 100, the not®  being in halves in two

♦ Oriininal Eev-ision No. 952 of 1901.



100 2 regisierecl oovers addressed to two firms in Oalcaitta. On deliTery
of these registered covers to the addressees, it was foTind when the 

D i f s T S i A  eoTers were o p e n e d  that they contained pieces of blank paper,
The n o t e a  for Ils. 1,000 and Es. 600 were stoppad by  the

Eil 3?EilOK
Can-ency Office, where it was discovered that the nnm'bers of the 
notes had been altered. It  was subsequently discovered that 
the accuacd, who was a sorter in the Eaihvay M ail Service, had 
changed the stolen notes for Rs. 1,000 and E,s, 500 under very 
BUspicioiM cireumstanees at Chittagong soon after the theft. Tho 
accused was sent up for trial luidsr ss. 379 and 411 of the 
Penal Code, and was convicted under s. 411 of that Code and 
sentenced to imprisonment and fine.

During the trial the accused obtained a procesis for the 
attendance of the Police Inspector as a witnejs on his behalf. 
Before the Inspector’s appearance the aooused asked the Court to 
countermand the order for the Inspector's attendance. The Court, 
liowever, refused to do so. W hen the witness attended, tho 
iitsoused declined to examine Mm. H e was thereupon examined by  
the Com't, and upon the aooused claiming the right to cross- 
esamine the witness the Gomt refused to let him do so.

Mr. P . L. Itoif and Bahu Sarcndra Narain Mitter for the 
petitioner.

Bahu Srish Chimder Clmcdhn/ io i  the Grown.

Pbtnsep and Stephen JJ. There are two points ttpon which 
this jRuIe was granted— first, tliat the eonviotion, and sentence 
under s. 411 of the Penal Code should be set aside on the 
ground that the evidence disclosed the oommiBsion o f an offence 
under 0. 4S9 (c) of the Penal Code, as recently amended, an offence 
triable exclusively by a Court of Session; : and next, that the 
petitioner waa entitled to cross-examine, the Inspector who had 
been called aiwi examined as a witness b y  the Gotirt. On the first 
point we are of opiniou tliat the rule should be discharged. 
Offences under ss. 411 and 489 (c) are distinct offences and there- 
fo ie /can  be sepaTately tried.' Moreover, the oflenoannder s. 411  ̂
WM, niidey the facts found,' committed before tbe other ofience 
alleged to have been also cominitted.
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On the seeoiicl ground, liowever, v̂e tkm]; tliat the petitionQT is 
entitled to an ordex in his favom'. Tlio District Mag-i.?trat8 
attempts to justify his refusal to  allow the ar-ciueJ to fcoss-esainine 
the In.3pec!'cor on the ground that, inasmueh as the v/ituess had Iseen 
summoned for the defence, although ho was not called by the 
defence, he must he regarded a? such witne.ss, and therefore the 
accused ooakl not cross-examine his own witness. IsTow, although 
the aeeuaed did ohtain a process for the attendance of the Ins'pector, 
before the Inspector’s appearance he asked the Court to counter
mand the order for his attendance, hut the Court refused to do sô  
and when the witness attended, he (the ace-used) declined to exanaine 
him. Undex such eiroumstances the InapectoT cannot be regarded 
as a witness for the defence. H e was thei'eupon examined by the 
Court eleaiiy as a v.itness who, the Court itaelf thoi!ght,waa neces
sary for the proper decision of the case, and in this matter the 
Court exercised its own discretion. The case must therefore he 
retuiTied, in order that the proceedings may he resumed fi'om this 
point by an opjiortunity given to the petitioner to cross-examine 
the Impoetor, and then, after eonaderation of the entire eTiden.ce 
in the eafse, the Court will proceed to pass its final order.

Case remanded.
T). S.

1P02
ilOH ESllEO

KATa
Das Gcma 

Empesok.

Before Mr. Jv.stioe Priiisep ami Mr. JusHoe Stê ĥsn.

SARAT CHITNDEB BOY
V.

BEPIN OH ANBRA ROT *
Seanriiyfor heeping the pmae—Xijisirafa appoinfeil in the distrut—Limits ftj 

, Jurisiiciion— Oriniinal JProcedure ffode V  o f  1S9SJ ss, 12 atiti 107.

A Magistrate ax>poiiiteil to act as a Magistrate in a district Ims, miless Ms 
powers haTO baeu restricted to a certain, local area, Jm'isdiL'tion over tlie entire 
distriot.

tiierafore, where a Subdiirisionai Officer m a diBtriet institiitecl proceedings 
xjnder s. 107 of the Orli»iiial Procednre Code agaiBst a peMon iii hi.? BuMivisioii 
wd the Eistriot Magistrate transferred the case to tlso Court of a Deputy Magis.

* Criminal Efivisiba Jro,, 7S5 oj 1901, against tlio orfler passed by 
r . C. Dutta, Esq., Deputy Magistrate o£ Rtmgpore, dated 31st July 1001.
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