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himself, so neither can his tenant against him. There is there- 1002
fore not only no authority for the view of the Subordinate Mant
Judge, but it is inconsistent with the principle that underlies CRrasDER

o s Crnaxgn-
the acquisition of easements. RUTTY

We therefore decree this appeal with costs and set aside the g eswms
decree of the lower Court so far as it gives the defendants a Bﬁﬁf«s
right of easement against the plaintiffs in respect of the water, h
fish, and earth of the disputed tank.

The cross-appeal is not pressed and is dismissed.

Before Mr. Justice Rawmpint and Mr. Justice Pratt.

PARBATI NATH DUTT 1901

» Nov. 27,

RAJMOHUN DUTT.*

Limitation Aet (XV of 1877) Schedule ii, Aréicle 14, Estates Partition Ak
(Rengal Act VIIT of 1876) ss. 116, 149 and 150—8&uit for possession.

In & partition proceeding before the Collector under the Estates Partition Aet,
R, aparty to that proceeding, contended that certain land messured as part of the
estate under partition was nob parb of that estate, bub- apypertained to his howla.

The Revenue authorities enquired into hiz contention under 's, 116 of the
Act and decided it -against him. On a suit having been brought by him, after
the lapse of ome year, for a declaration that the disputed lend wab part of his
howla, the defence was that the suit not baving been. bronght within one yesr
from the date of the order passed by the Revenue authorities, it was barred
by limitation, '

Held, that the suit was so barred,

ZLaloo Stngh v. Purne Chander Banerjee (1) distinguished.

Tar defendant Parbati Nath Dutt appealed to the High
Comrt. 7 , -

This appeal arose out of an action brought by the plaintiff
to recover possession of certain land on declaration: of “his title
thereto. The allegation of the plaintiff was that the disputed

% Appeal from Order: No. 818 of 1900, against the order of Dwarkanath
Mitter, Esquire, Additional Judge of Dacca, dated the 4th of July 1900, xeversing
the order of Babu Kali Xnmar Bote, Subordinate Judge of that District, dated
the 14k ¢f August 1897, and remanding the suit fe hif Court for txfsl on the
mexits, ] ' "
‘ (1) (1896) X T, R, 24 Cule, 149,
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tand appertained fo the howla Mooktaram Datta Das comprised
within taluks Nos. 241, 242 and 243 and not within taluk No.
92466 ; that he had acquired a right to the disputed land by adverse
possession over 12 years ; that the defendants Nos. I and 2 and
one Ram Coomar Singh, predecessor of the defendants Nos. & and
6, applied for the pattition of the estate No. 2466 in the Dacca
Collectorate, and the Amin who went to measure the lands
measured all the disputed lands as appertaining to taluk No. 2466,
and that he objected to the disputed lands being included in the
said taluk, but his objection was disallowed by the Revenue
authoritics. Hence this suit was brought. The defendants,
inter alit, contended that the plaintiff's suit being virtually a suit
for setting aside the orders of the Revenue authorities, and not
having been brought within one year from the date of the last
order, it was barred by limitation. The Court of first instance
dismissed the plaintiff’'s suit, holding that it was bamred by
limitation. On appeal the learned Additional Judge of Dacea,
Babu Dwarka Nath Mitber, holding that the suil was not barred
by limitation, remanded the case to the first Court for trial an
the merits.

Babu Horendra Narayan Mitter for the appellant.
Balu Hari Mokun Chuckerbutty for the respondent.

Raweint and Pratr JJ. Thisis an appeal against an order
of the Officiating’ Additional Judge of Dacea, dated 4th July
1900, setting aside a decres of the Subordinate Judge of that
District, dismissing a suit as barred by limitation and remanding
it to him for trial. ‘ o

The facts are as follows: The respondent was a party to a
partition bhefore the Collector under the Hstates Partition Act.
He contended before the Collector that certain land, measured as
part of taluk No. 2466, the estate under partition, was not pait of

“that estate, but appertained tohis howla, Muktaram Daita Das,
“subordinate to taluks Nos. 241, 242 and 243.. The Revenue

authorities enquired into his contention under s. 116 of the -
Aﬁt and decided it against him. The respondent then brought -
this'suit to have it declared that the disputed land was part of hiz

- h«aw}&,}inktara;m Datta Das, but he brought his suit afterthe lapse
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of one year, and so the Subordinate Judge beld it to be barred
and dismissed if,

The Additional Judge was of opinion the suit was not barred
and remanded the case for trial.

The defendant appeals, and on his behal? it has been urged
that the Additional Judge’s order is wrong. We are of opinion
that the appeal should be decreed.

The plea which the plaintiff raises in this suit is exactly the
same as he raised before the Revenue authorities and which was
decided against him.

The Revenne authorvities had jurisdiction to enguire into his
plea under s. 116 of the Aect: hence the plaintiff was bound by
that order. 8. 149 provides that no order of a Revenue officer
passed under Part VIII of the Act (which is the part in which
s. 116 occurs) shall be set aside, except as provided im s 150.
8. 150 expressty provides that any person aggrieved by an
order under s. 116 may bring a suit to modify it or set it
aside, and Article 14 of the Limitation Aect preseribes a
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period of one year for the bringing of such a suif. Now, -

the present suit was brought after the lapse of one year
from the date of the order. It is, accordingly, in our opinicn,
barred. The Ilearned  pleader for the respondent urges that
the respondent brings the suit in a different capacity from
that in which ‘he . raised his plea. undel 8, 116 befors the
Revenue authorities. This  is not so. He did - not eally
raige this plea under s. 116 ‘before the Revenue “authortties as
the proprietor of taluk 2466, Ay such, it was his “interest
that as much land as possible should be measured a8 part
of taluk No. 2466. He was only inferested  in havmg the
disputed land excluded from measurement in ‘his capacity as
holder of the howla Muktaram Datta’ Dag.  Whatever he may
now say, he raised his plea hgfore the Revenus authorities and
he has brought this suit in the same capacity and as the sams
iﬁdividual. Hence the ruling in the case of Lako Singh v. Purna
Chander: Banerjee (1), on which the Additional Judge reliss, is

(1) - (1896) T. L. R 24 Uals., 149,



1901

PArBADI

THAE INDIAN LAW REPORTS. [VoL, XXIX

not fnpeint. Tt is further clearly distinguishable from the present
" case, forthe plaintiff in Zaloo Singl v. Purna Chander Banerjes (1)

VﬁTE Durr gppears to have been mno party to the proceedings before the
Ramwomms  Revenue authorities and to have been in no way bound by the
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orders pagsed by them.
' We accordingly decree the appeal with costs.

Appeal allowed.
8. 0, G

Befove Sir Francls W. Muclean, X.C.LE., Clief Justice, and Mr. Justice
Banerjee.

DOYAL KRISHNA NASKAR
v.

AMRITA LATL DAS*

Compensation, suit for—Sele in ereculion of «. decree obtained outside the
Jurisdiction of the Original Side of the High Cowri—Misdescription af
areg of property scld—Deficiency in quantity of land.

An auvetion-purchaser of a tenure, sold in execution of n decrec outside the
juvisdiction of the Originel Side of the High Court, brought a sult agsinst the
decree-holder for o refund of part of the purchase-money on aceount of & deficiency
in the actual sves of land purchased ss compaved with the area siated. in the
snle proclamation, and for abatement of rent in respect of such deficiency.

It was alleged that the decree-holder made false and fraudulent allegations in
respect of the ares of the property in the sale proclamation, hut there was
no finding by the Lower Court as to this, nor was there any finding that the
plaintiff sustained any loss, snd there was no condition in the sale procesdings
a8 to compensation for errors or misdeseription. = The purchase-money was not
in Court, and the decree-holder offered to pay back the aunction-purchaser his
purchase-money ond release him from his purchase, but this was refused. '

Held, that, although there was a deficiency in avea, the auction-purchaser
was nob entitled fo compentation, as he had failed to prove he had sustained

less by nisdgscription in the sale proclamation, but. he ‘was entitled to an abate-
ment of rent Sor suich deficiency,

*Appeal from Appellate Decrees Nos, 409 and 758 of 1899, agamst the decree
of Babu Rajendra Coomar Bose, Subordinate Judge of 24.Pergunpahs, dated
£he 16h of Diecomber 1898, ‘modifying the decree of Babu Bhuban- Mohun Ghose, .
Munsiff of Alipur, dated the 2814 of. August 1898,

(1) (1896) L L. R, 24 Cale. 149,



