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[On appeal from the H igh  Court at Fort W illiam  in Bengal.] iyo2 .
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Hindu law— Custom— Lineal Primor/eniture— P roof o f  such custom as the rule _____________ _
o f succession to an impartible R aj—-ISffect o f  decrees not inter partes as
evidence.

To prove tlie custom of lineal primogeniture as the rule of succession to 
an impartible Raj, the following evidence was relied on by the High Court:—

(a) Oral evidence to show that it was well understood in the family and in 
families belonging to the same group that no descendant of a younger 
branch could take until all the elder branches were exhausted* 
though no witness was able to point to any actual instance in which 
the rule had been either followed or deiiarted from ;

(J) Decrees relating to disputes in families belonging to the same group, in 
which it was decided that the rule of succession was lineal primogeni­
ture, and which, although not binding on the parties to the present 
suit, showed the prevalence of the custom among families having a 
common origin and settled in the same part of the country ; and

(o) Evidence that in the family the heir-apparent and those in immediate 
succession were dignified in the order of seniority with titles 
denoting jjrecedence, which would naturally be attached to the lines 
of descent traced from them.

Seld, the custom was proved.

A p p e a l  from a judgment and decree (21st August 1896) of 
the H igh  Court at Calcutta, which affirmed a decree (28th 
December 1891) of the District Judge of Bankura, by  which the 
appellant’s suit was dismissed.

The plaintiff Mohesh Chunder Dhal appealed to His 
Majesty in Council.

The suit was brought to recover possession of an ancestral 
impartible zemindari estate, called Dhalbhoom, in the Loharduga 
district on the death of the last sole owner, Raja Eam  Chunder 
Dhal I I I , who died childless on 6th January 1887, leavin'g three 
widows- -respondents 2, 3 and 4 in the present appeal.

Kaja Eam  Chunder was a descendant of Eaja Chitreswar I, 
whose descendants appear in the following pedigree, the accuracy 
of which is supported by concurrent findings of both the Courts 
in India, and from which the relationship of the various parties 
to the present litigation may be Bt once seen (1)—

* Present: L obd M acnagh ten , L oed  L in d le y , and Sib F oed  N oeth .
(1) See page 344.
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All tlie neoessai’7  facts are fa ll j and deaiiy state/l in the 
Judgment of tlie High. Gom't (G hose and <ji,)EDON JJ.) from 
■\v3xicli the i»esent appeal was "brouglit, wliicli is as follows:—

‘ 'Tliis suit (JTo, 17 of 1890) was iustitufed On the 4th O ctote  1SS8 in the 
Court of the Deputy Commissionor of Siiigbhooni by Kityunnud Dlial fen* establish- 
luciit o f his title tOj and for recovery of poisaei-sioii of, fclit Wiaibliocui Kiimnitkri i.a- 
Raj in the district of Singhblioom, on tlie allegntiou that lie was etiti'k-d to it as 
the next heir of the !ast holdor, Ilaja Ram Ghurid» Diial, (vlio dial ou the otii 
January 1887. On the 6th Deueuiher 1888. auothor suit (No. 1 of 1880) with a 
ahnilar object was brought in the Court of tht> District Jnilge of Biuikura by Rani 
Sironioui, the eldest of tlic three widows of Eaja Hum Cliunder Dhal; and Ijy an 
order of this Com-t, datea the l5th May 1890, the jireaeut suit was txinisfen'\.'tl to 
the CoiU't of the District Judge of Banknra in ordor that both suits Uiiglit he heavd 
and tried together by the same tribunal. Tlie pr3nei))al deftiiulaiits in the presftiit 
suit are Satraghan Dlial and Iswar Cliunder- Dhal, aiid Siitrajrliaii was als..) th« 
jirincipal defendant in the Katii’ s suit. Nityaimnd wits also a defeailiuit. Bdth 
Nitynnuud and hit) son Jugajibun Dliitl died during the progress ol; theise suits, 
and Nityanraid is now rojireaentecl by fais minor grandaoii (son of Jugajiljuii), Mohesh 
Cbnnder Dhal, the present apl»llant. The Rani’ s suit was decided adversely to 
her by the District Judge on the 19th August 1891, and his dcciEion was tiffiriiied 
on appeal by this Court on the loth  August 18P3. Curtaiu issues wliieh vvere 
common to the two snits waie disposed of by the District Jn% o in Sis jadgmcnt in 
the Bani’ s suit; hnt he reserved the issues wMyh arose between jS'ityatnMid on the 
one hand and Satraghan and. Isn’ar Cbunder on the other hand for sejjanito trial ln 
the suit out of wWeh the present appeal has arisen, 'J'lie Dhalbhmm (“state is one 
o f the Jungle Mehals, to which the proviaioas <if Eagtilsition X of 1800 are 
applicable. The family (as hns been foun^ in suit 3ffo. 1  o f 1889) is govenied by 
the law of the MitaTiShara, and the aatate is an ani'estftil impartible zemiwdail or 
K aj, the axicuesBlon ta which by custoai devolves on a single heir, the other male 
members o f the family being given certain mouzalis aa Morposh or maiiitenaat'e 
grants. At the present time there are three branches of; the family, tie., (1) the 
Ghataila hr,‘inch, (2) the BahBragnra branch, and (S) ;th6 Ja,mbnJii,or BuBElmai 
brancli. STimai alias'B&ik'ani, tijo third sen of EaJS eUtreswar I, le ft Gli*tsila, 
where the family dwellitig-hotiae was at the tiraa situate, aa<i west f» «, jdaee cslled 
Baharagura, some thu-ty miles from Gliateila/atid tbere lwama tte fourider ttf the 
Baharagura. branch, while Kauiala Kant, a soa of Bajtt JsgMti&th I, ijjfeerit«(J 
thrptjgh his mother the zomindari or Rsij o f Jambuni in and So becMjie
the fosmdor of the Jainboni brancli o f the Dhalbhoom fafflily.

"  T5sa plaintiff Kityannnd is the secomi sasi o f Kaja ICatiiRla Eunt <f Jasnboniv: 
who was the step-brother oJ Baja Bam Chtadei. II, the grmt-grsuiifatlja’ of 
the last holder; Satmghan is the grandson of H itim  STursing, tho nterioe bwjtEer 

■ o f the graat-grandfathw of the last liolder, and Is«'ar Chuiidt»p is the |?rs.tii5*mi 
o f Raja Msttgohind. the eldt>st son; <jf Eawjais JCant. T ie  <jaratimi ia the 
Oe ŝ isi who is entitled to lacceed to ths esstate M i  bV Earn Chmider M l f

SIoilEitl. 
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"Hityaiuiiid oliilms tlie estate on tlie ground that lie is nearest in blood to 
tlio last owAor, Earn Chimclor ; tbat ie to say, he ia one degree nearer to him 
than Satnighan and two degrees nearer than lewar, and that he is, according to 
the Jciilacliia' or custom of the family, the preferential heir.

“  i^ityannnd’ s claim is resisted hoth hy Satrnghan and IsM’ar on the ground 
that the custom of lineal primogeniture prevails in their fam ily ; in other words, 
tliat the Raj devolves, in the firat instancQ, on the last holder’s eldest son ( this 
jiineh is admitted hy Nityanund) and then on his descendants in tlie male line, 
and OB failure of the eldest branch, to the second son or Hikim and Ms descendants 
iix the male line, and so on to each hranch in order of seniority. Accordingly, 
Satrujjhau claims to have a preferential title as being the grandson of Hikim
ITin-sing, the uterine hi-other of Eaja Eam Chunder II  and second son of
Eaja .Tagannath I, while Iswar alleges that his great-grandfather, Ifamala Kant, 
anil not Hikim ITnraing, was,the second son of Eaja .Tagannath I, and that 
therefore he is entitled to the Eaj as being a descendant of the elder branch* 
tbat is to say, as being- the grandson > f Eaja Mangobind, the eldest son of Eaja 
Kamala Kant. Satnighan further contends that when Kamala Kant obtained
the iTamboni zemiiidari, he became separate in estate from  the Qhataila hranch
of the family, and that therefore neither Nityauund nor Iswar was entitled to 
fiucceed under the law of sm'vivorship, which obtained in the family.

"O n  these jileadings two main issues were settled for trial Ijy the District 
Judge, viz., (1) Whether at the time of the death of the late Eaja Eam Chunder 
Blial, the plaintiff N'ityanmid lived joint in mesa and property with him, and
(3) whether according to the custom prevailing in the family, Nityanund Dhal 
is entitled to succeed. "What is that custom P

“ On the first issue the learned Bistriot Judge has found in favour of the 
plaintiff, nis., that N"itynnund, though separate in mess, was not separate in 
estate from the lato Earn Chunder; and on the second issue lie has found, against 
the plaintiff, that lineal primogeniture in a limited form  is the rule of BuccesBion 
in the Bhalbhoom fam ily ; that the line o f the eldest son o f the Eatrani failing, 
the property should devolve on Ilikim ’ s line, and that Hikim Nursing, 
Satrughan’s grandfather, was the second son, and Kamala Kant, the fourth boiIj 
of Eaja Jagannath I ;  and he has accordingly dismissed the plaintiii’ s suit.

' “■From this decision the plaintiiS has appealed to this Court, and the defen­
dant Satrughan has tiled, under s. 561, C ivil Procedure Code, a cross-objection 
to the finding of the District Judge that Nityanund was joint in estate with 
the late Eaja Eam Chunder Dhal.

“ In regard to the cross-objection, w h ich  was not seriously pressed before 
us hy the learned vaMl for the respondent, we think it is not necessary for  
us to Bay mucli. W e are of opinion tha,tj on the evidence, the learned District 
Judge has come to a right conclusion, that although Kamala Kant, when he 
succeeded to the Jamboni Eaj, iiractically separated from  the Qhatsila branch 
of the family, yet, as a matter of law, he and his son Mtyanimd still con-, 
tinned to he joint in estate with the Eajas of that branch. The fact that 
after h e ; succeeded to the Jamboni estate, he continued to hold four laoumhs 
on account of maintetiaace j that on his death two of them were possessed by
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his son Nityaiiund and two by his son Mangobind; and also that on tlio 
demise of Nityanund one of these mouzaha (Beharipore) passed to his son 
Jagajihun, and two others, vis., Charichaka and Beldangri, were assigned to him 
for maintenance by Raja Ram Chnnder III in 1884, are all inconsistent with 
the supposition that the Jamboni branch had separated in estate from the 
Ghatsila branch. "We, therefore, accept the finding of the District Judge on 
this point.

“  The appeal by the plaintiff raises the most important question in the case, 
viz., what is the rule of succession according to the family custom. The 
defendants allege that lineal primogeniture is the rule of succession in the family, 
and no doubt the onus is on them to prove this custom, though that a custom 
exists in the family is admitted by the plaintiff. Mr. Woodroffe for the plaintiff 
has contended that they have failed to establish any such custom, and that, 
independently of any custom, his client being the nearest of kin to the last holder, 
is by law the preferential heir. He has argued that the Ra], though impartible, 
must be regarded as the separate or self-acquired property of the last holder. Ram 
Chunder Dhal, and that therefore, according to the rules of inheritance laid down 
in the Mitakshara, it devolved on Nityanund.

“ We think, however, that it is not necessary for us to discuss this proposition 
of law, cr to consider the various reported cases bearing upon this particular 
matter to which our attention has been drawn by Mr. 'WoodrofPe and tho learned 
vakils for the respondents, because on a careful consideration of all the evidence, 
oral and documentary, we have come to the same conclusion as that arrived at 
by the District Judge, viz., that the custom of "lineal primogeniture prevails in 
this family. The oral evidence on both sides is in favour of tho custom as alleged 
by the defendants. Several witnesses who, from their position, are likely to have 
knowledge of this particular matter, give instances showing that the rule of lineal 
primogeniture is followed in this family, as well as in other families of zemindars, 
whose estates are also included within the Jungle Mehals. Still stronger and 
more important evidence in support of this rule of succession is to be found in 
several judgments of Court, and in particular in the judgments in the Bishenpore, 
Pandra, and Manbhoom cases. In the Bishenpore Raj case, which was decided 
on the 25th November 1805, Chaitan Singh, the last owner, had two sons, Madan 
and Nimai. Madan predeceased his father, leaving a son, Madho, who, it was 
held, had a preferential title to Nimai according to the family custom. In the 
Pandra case also it was held by the Subordinate Judge and this Court that the 
custom of lineal primogeniture prevailed, and that Madhu Sudan, tho grandson 
of, Chet Lai, had a preferential title to Periag, a brother of Chet Lai. To 
the like effect is the judgment in the Manbhoom estate, dated tho 15th 
April 1861, where the grandson by the eldest son was preferred to the second son. 
Bishenpore, Pandra, and the Manbhoom estates are included within the Jungle 
Mehals, and therefore these decisions have an important bearing on the question 
of custom prevailing in the Dhalbhoom family.

“  Great stress is laid by Mr. Woodroffe on the statement of heirship in this 
family (Ex. I lla ), which was submitted by Raja Chitreswar II in 1845, on 
the requisition of the authorities of that time. This is no doubt an important
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1902 of evidence, and at first siglxt it would appear tq support the plaintiff’ s
____________  ease, localise, under the heading of near and remote heirs, Niinai Dhal, the

M o h e s h  step-nticle o f Eaja Ohitreswar, is plated above Gopi Niith Dhal, son of
D h \i  Hikim Nursing, and Kinu Dhal,' son of Jugal Kishore, Ijotli Hursiug a,nd Jugal

V .  Kishore btjiug unelea of Raja Chitreawarj senior in point of age to Niniai.
SATEtTGHAH' h a v e  e i v e n  o u r  b e s t  c o n s id e r a t io n  t o  t h is  s ta te m e n t , a n d  w e  a re  u n a b le  to

D h a i .
accept it as decisive npon the question of the custom that pirevails in the I’limilj . 
W e obsex-ve that Chota Nimai Dhal and Madan Dhal are placed in the statement 
a.bove Mangobind Dhal and Nitya Dhal (song o f Kamala Kant), although the 
liitter are two degrees nearer in blood to Chitreswar than Cliota Nimai and 
Madan Dhal. This portion of the statement, therefore, ia not consistent with 
the rule o f succession set up by the plaintiff; and having regard to this, as
well as to the very cogent evidence, oral and documentary, to which we have
already referred in favour of the rule of lineal pi-imogeniture, we are not prepared 
to hold that Kaja Chitreswar intended to declare that his uncle, M m ai Dhal, would 
have a preferential title to Gopi Nath or Kinu as successor to the Raj. The state­
ment no doubt indicates generally the rule of succession, nia., that the son o f the 
Piitrani succeeds in the first jjlace and is styled the Jubaraj, and that the other 
sons in order of seniority get the titles o f Hikim, Bara Thakoor, &c., meauin<  ̂
thereby that they succeed after the Jubaraj according to their respective rank; 
but, beyond this, we are unable to take the statement as laying down any 
positive rule o£ succossion obtaining in the family.

“  W e accordingly find that the rale o f succession by lineal primogeiiitnrs 
is sufficiontly proved, and in this view the plaintiff’s suit necessarily fa ils ; 
for, even i f  Kamala Kant was the second son of Eaja Jagaimath I, Natyanund 
could not succeed as against Iswar Ghnnder, who ia grandson of Kamala Kant’s 
eldest son, Mangobind. W a may say, however, that we entirely concur in the 
decision of the District Judge that Hikim Nursing was the second son and 
Kamala Kant the fourth son of Eaja Jagaiinath I. The evidence is conchisive 
that the eldest son of the ruling Kaja takes the title of Jubara,j, the second 
son that o f Hikim, the third son that of Bai-a Thakoor, the fourth that of 
ICoer, the fifth that of Musib, and the remaining sous that of Babu. I t  is also 
clearly proved that NTnraing was the Hikim, and that this title was conferred 
on his son, Gopi Nath, and also on his grandson, the defendant Satrughan, thus 
showing that the line o f Nursing was treated as the line of the elder brother. On 
the other hand, Kamala Kant was called Koer, a title which is given to the 
fourth sou. For all these reasons we think that the judgment of the District 
Judge is right, and w e  accordingly dismiss this appeal with costs. ”

From tMs decision tKe plaintifi olDtaiiietl special leave to 
appeal to the PrxTy Oounoil, th.0 High Court liaTing, refused 
lea Y e  to appeal on: tlie gi'otmd that tliere "were two oonouxreiii 
deciaioBS against the plaintiff ; that on the facts the custom oi 

. lineal primogemture regulated the siicoession in the Dhalbhoom 
fam ily , and that that was the whole question in the case.

3 4 8  t h e  INDIAN LAW  REPORTS. [YOL. XXIX.



MaUigcm K. G. and O. TF. Araihoon for tlie appellanf. The i!*s)2
respondent Satrugliau Dlial has failed to piwe that the eustom ~Moii«sK~~
of lineal primogeniture prevailed in the Dlialblioom familj- 
It is submitted tliat this is not a case to which the principle v.
as to concun’ent Judgments on facts is ajjplicahle; tha question 
of the prevalence of a particular custom contrary to the ordin* 
ary law being not a mere question of fact. Sufficient proof 
has not been given to establish the custom—Surjmrshad v.
8heo Byal (1), where the requisites for proof of a family custosn
as distinguished from a territorial custom are laid down; sees 
s&AQ IRajki&lmi Sinffh v. Ramfo§ Surma Mbzoomclar (2). Hot one 
instance has been given of collateral descent decided in. accord­
ance mth the custom contended for. The instances shown 
of direct descent fi'om father to son and grandson do not prove 
the custom, such succession not being necessarily dependent 
on a custom, of primogenitxire, and not establishing the mode 
of collateral succession contended for. These instances, too, 
are, in other families, not governed by the same law. Gases 
of succession by lineal primogeniture in other families shown 
by decrees in litigation as to- the right to succeed are not 
evidence of the custom in this family, the members of which 
were not parties to such decrees. The statement as to heirship 
made by Ohitreswar I I  in 1845 lays down a rulB of siiccession 
as. prevailing in the Dhalbhoom family, not in aocordanoe with 
the custom contended for, namely, a rule depending on. nearness 
of relationship. That document has not been eorreetly interpreted 
by the High Court.

If the custom is not established, the sucbmioa :!a the fainily 
is governed by the ordinai-y Hindu law in force in the distriet, 
which is the Mitatshara law. Dhalbhoorn is in the, Midniipore 
district; Eegulatioiis X Y III  of 1805, s . -3,: and ; X III  
of 1833, B. 2. I n ' 1833, therefore, the restate of ' Phaibhoo® 
was' not în the Juhglo' Mehals, but in Midnapore. Hunter's 
Gaaettecr does not mention it as being one of the Jangle Mehab. 
llegulation X  of 1800, which; refers' to Eogulation X I  ol 1783,. 
does not afieot the Hindu! law in regard to im|mrtible e«tates

(1). ( i m )  L. E. 3 I. A. 2S0. m , }  28 W, E« 55.
(2) (1872J X .L ..K ,.l C afe X86.198}15) VV. R. 8

; »
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except BO far as it is modiiied in tlie Midnapore district Ly the 
Kegulation of 1793, aad does not lay down any special rule 
of succession; so that the ordinary Hindu law prevails ilnless 
a special custom is shown to exist. As showing what the 
law was, see the followiiig cases and authorities:—Katama 
Nafehier y .  Eaja of Skimgunga (1) ; Doorga Per&ad Singh x. 
JDoonja Koincari (2) ; Jogendro Bhujjati Hurmchundra Mahâ Mdni 
V. Nityanand Man Sing (3) ; Subramtini/a Pcmdija Chokka 
Takivar t. Bim Suhramanya Pillai (4); Manu Ch. IX , Terse IS?, 
Mitakshara, Ch. II, section 3, verses 3 and 5 ; Yirada Chinta- 
moni, page 274, paragraph 3, and page 296, Jolly’s “ Tagore Law 
Lectm'es,”  1873, page 173, end of pai'agraph 1. In these the 
governing principle laid down is propinquity of relationship as 
the test o£ the right of succession. By that test Nityamnd 
was entitled to succeed, being one degree nearer than Satrughan, 
and the appellant, therefore, has now the right of succession. 
The principle of propin.o[mty of heu’ship is not confined to the 
Dyathaga, hut is also applicable under Mitakshara law—Mayne’s 
Sindu Law, third edition, page 461, last edition, pages 646, 723; 
Mitakshara, Ch. I, section 6, verse 1. The selection of an heir is 
to ho made on this principle even where a custom of descent to a 
single heh- is proA'ed to exist, as the general law, tliough supersed­
ed by the (iustom, would govern anytliing beyond the custom— 
Wilkristo Deb Barmmiov. £ir Chandra Thakitr {5} &n̂  YamtmuIa 
VettJiayarmh v. Yammula Boochi Venkondora (6).

Asquith K. 0. and J. H. A. Branson for the respondent. 
Satrughan Dhal contended that the High Court had rightly 
held that the appellant had not made out Ms title to the 
rJhalhhoom estate, and that the succession in the family was 
by custom according to the rule of lineal primogeniture, by 
which rule Satrughan, as being descended from the second son 
of Eaja Jagannath, was entitled to succeed in preference to

(1) (1863) fl Moore’s 1, A. 539, 588, 589.
(2) (1873) I. L. R. 4 Calc. 190, 201 ; L. R, S I. A. M9, 160,
(3) (1890) I. L. E. 18 Cule. 151; L. E. 17 1. A. 128, l8 l .
(4) (1804) I. L. E . 17 Mftd. 316,
(5) (1869) 3 B. L, K. P. 0. 13 ; 12 MoniVa I. A. 853 ; 13 W, E. P. 0 . 21 
(61 (IS-ro) IB W . B. F, 0 , 31; 13 Mrjpre’ s i ;  A. 338.



t l i e  a p p e l l a n t ,  ' w l i o  w a s  a  d e s e e n d a n t  o f  t l i e  f o u r t h  s o n .  I n -  

s t a n c e s  l i a v e  b e e n  g i v e u  i n  t l i i s  f a m i l y  o f  s u c c e s s i o n  a c c - o r c l i i i g  

t o  t h a  r i i l a  o f  l i n e a l  p r i m o g G i i i t u r e ,  a n d  i i u  i n s t a n o e  l i a s  b e e n  C H i ' S i A ' s■U ) ii. .4 tir
s l i o w u  u f  t h e  j u n i o r  l i n o  b e i n g  p r e f e r r e d  t o  t l i e  s e n i o r  w i i e r c  c .

t h e  s u c c e s s i o n  w a s  d i s p u t e d .  T l i o  d o e u n i e n i  r e l i f c i l  u p o n  a s

c o n t a i n i n g  a  r u l e  o f  s u c e e a s i o n  l a i d  c l c n v n  b y  l i a j a  t ’ l i i t r e g w a r

I I  c o n t x a r y  t o  t b . 6  c u s t o m  c o n t e i i d e d  f o r  b y  t U e  r e s p o n d e n t  

h a s  b e e n  r i g b t l y  h e l d  b y  b o t h  C o u r t s  b e l o w  n o t  t o  s i t p T t o i ' t  

t h e  c o n t e n t i o n  o f  t h e  a p p e l l a n t ,  t h a t  t h e  s u c e c s s i O ' U  i n  i h < j  

f a m i l y  i s  a c e o t d i n g  t o  p r o p i n q u i t y  o f  r e l a t i o n s h i p .  I t  i s  m e r e ­

l y  a n .  e n u m e r a t i o n  o f  t h e  h e i r a  w i t h o u t  a n y  a t i i e t n t s s  t v i

t o  t h e  o r d e r  i n  ' w h i c h  t h e y  i s ' e r e  e n t i t l e d  t o  i i i c c e e d .  T h e  

q u e s t i o n  o f  c u s t o m ,  n i o r e o T e r ,  i s ,  i t  i s  s u b m i t t e d ,  o n e  o f  f a c t ,  

a n d  b o t h  C o u r t s  b e l o w  h a v e  c o n c u r r e n t l y  f o u n d  t l i a t  t h a  c u s t o m  

o f  l i n e a l  p r i m o g e n i t u r e  i s  e s t a b l i s h e d .  A p a r t  f i r o j n  c u s t o m  a n d  

a c c o r d i n g  t o  t h e  M i t a k s h a r a  l a w ,  - w h i e h ,  i f  n o  c u s t o m  w e r e  

p r o v e d ,  w o u l d  g o v e r n  t h i i s  f a m i l y ,  d e g e e n t  f o l l o w s  t h ^  r i i l e  

o f  l i n e a l  p r i m o g e n i t u r e  i n  a  c a s e  w h e r e  t h e  e s t a t e  d e s c e n d s  

t o  a  s i n g l e  h e i r .  B y  t h a t  l a w  e a c h  m e m b e r  o f  t h e  f a m i l y  

b e c o m e s  f r o m  h i s  b i r t h  a  c o - i > a r c e n e r  :  o n  t h e  d e a t h  o £  a n y  

m e m b e r  s n r v i v o r s h i x ^  r a t h e r  t h a n  s u c c e s s i o n  i s  t h e  r u l e  ;  a n d  

w h e r e  t h i s  p r i n c i p l e  i s  a p p l i e d  t o  i m p a r t i b l e  e s t a t e s ,  t o  w h i c h  

t h e r e  m u s t  b e  s o m e  s p e c i a l  a n d  d e f i n i t e  h e i r ,  t h a t  h e i r  m u s t  

b e  o n e  w h o ,  i f  t h e  e s t a t e  w e r e  p a r t i b l e ,  w o u l d  b e  e n t i t l e d  

t o  d e m a n d  p a r t i t i o n .  T h e  r i g h t  o f  h e i r s h i p ,  i s  , d e t e r m i n e d  

e i t h e r  b y  ( « )  p r o p i n c i u i t y  i n  b l o o d  r e l a t i d n s M p ,  i 6 )  s e n i o r i t y  

i n  a g e ,  o r  ( e )  s e n i o r i t y  o f  t h e  s t o c k  o r  l i i i f e ;  o f  d i M C n t .  T h e  

l a s t  m o d e  i s  t h a t  c o n t e n d e d  f o r  b y  t h &  r e s p o b d e n t .  I j i  H a y n e ’ s  

J l i n d i i  L a i o ,  l a s t  e d i t i o n ,  p a g e  7 2 3 , :  t h e  f i r s t  r u l e  i s  t h a t :  t h e  

e s t a t e  g o e s  t o  t h e  s e n i o r  h e i r .  W h e r e  i t  p a s s »  f r o m  o a e  l i m  

o f  d e s c e n t  t o  a n o t h e i ' ,  a n  i m p a r t i b l e  e s t a t e ,  o r  o n e  d c T o i v i n g  

o n  a  s i n g l e  l i n e  o f  d e s c e n t ,  d e v o l v e , ,  w h e r e  a < i  a p e c i e l  c i w t o i B  

i s  p r o v e d ,  o n  t h e  n e a r e s t  h e i r  i n  t h e  s e n i o r  

A c h a n m a g a r w  y .  V e n M i a c h a i a p a H  ' ( 1 ) ,  M ' d i n -

m d u g a n a t h a  T e m r  v ,  P e r i m m i i  ( 3 ) T h e  s e n i o r  s t o c k  m u s t

(1) (1881) I .  :i..: E . A Ma(J. 3S0, 266.
(2} (189,3) . I. i .  Bi .16 MaAv (1S96) I. E . »

i S l j  I . , :e .-S3 I , '4^; ll fe '/is s ,
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1S02 be exhavisted Lefoie tlie jxinior line can b e  entitled to succeed.
atoHESH I'*' i® submitted therefore that the High Court has rightly
CatriTBEE deoidod that the respondent Satrughan, who is descended from

w. the senior line, is the proper heir rather than the appellant,
who is descended fi'om the junior line, and that the Judgment 
should be upheld.

Jtatiigan K.O. in reiily.

]udgment of their Loi’dships was delivered by
------- — L oku Macnaghten. The only question on this appeal Is,

whether the Calcutta High Court was right in holding that lineal 
primo^enitui-e is the rule of succession in the Dhalbhoom family, 
whose head-tjuarters are at Ghatsila. There were other questioiiB 
raised in the suit, but they have all been finally determined. In 
the Court of iirst instance the District Judge of Bankura seenofl 
to have come to the same conclusion. He found that the rule of 
Buceession in the family was lineal primogeniture “  in a limited 
form.”  He did not, however, explain what he meant by that 
qualification, and no. satisfactory explanation of it has been offered.

The High Court, considering that the question was merely a 
question of fact, on which they agreed with the Lower Gourtj 
properly declined to give leave to appeal. This Board, however, 
under the circumstances recommended that special leave should be 
given. All the evidence that was adduced in the Lower Ooiu’t 
was laid before their Lordships, and the case was very ably argued 
on behalf of the appellant. But their Lordships see no reason to 
differ from the conciusion at which the High Court arrived.

It will therefore not be necessary for their Lordships to deal 
■with the matter in any detail.

The property in dispute is undoubtedly an impartible EaĴ  
which descends upon a single heir. The last owner, Raja Earn 
Chxinder Dhal III, died on the 5th of January 1887 without issue. 
On his death the eldest Hne of descent from Eaja, Jagannath Ij 
who took settlement of the estate from the Grovernment in 1777, 
became estinct. A  contest then arose between the respondent, 
Satinghan Dhal, the eldest male lineal descendant of the second 
Ion of Jagannath Ij and the original plaintifij Nityanund Dhal

3 5 2  THK ISDIAIS' L A W  REPOETS. [V O L. XJJX .



(now represented by the appellant), who was desceEded from the- I'. rs
fourth son of Jagamath I, but was nearer b j  one degree to flie ..
person from whom descent was traoerl. Cuiymn

The Dhalblioom family is one o£ a group of fa-Biili*:* whose p.
ancestors originally came from  tUo north-west of India and
established themselves by conquest lu that part of Bengal which is 
known as the Jungle Melials. Some of these families, like the 
Dhalbhoom family, ai’e now goTerned by the Mita,kshara la?? and 
others by the Dyafahaga. But there are intermarriages between 
them. In all the Raj descends on a single heir. These families, 
or, at any rate, the more important o£ them, keep tip a sort of senji- 
royal state and dignify the heir-apparent and those in ialnediate 
STiooession with titles of honour which denote precedence. Tims 
in the Dhalbhoom family the efdest son of the riiling Ea|a takes 
the title of Jubaraj, the second that of Ilikinis the third that of 
Bara Thakoor, the fourth that of Koer, the fifth that of 
and the remaining sons that of Bahn.

It cannot he disputed that, according to the knlachm' or custonx 
in this family and those belonging to the same group, a grandson, 
whose father is dead, sueceeda to the grandfather's estate in. 
preference to a saiTiving imele. Bnt it was contended on the part 
of the appellant that this does not prove that the rule of lineal 
primogeniture applies in cases of collateral relationship. Standing 
alona it might not be sutfieient to establish the point, thongh it has 
an important bearing on the question. Then it %vas said that there 
is no instance of a ease of' desoent among collaterals o» all fours 
with the present. That is qiiite tru«.\ Qf . course such cftses must 
be exceedingly raie. On the other hand, there is no;iiistance of a. 
collateral relation in a jitnior line nearer in degree Being preferred; 
to the descendant of an elder line.

The High Court relied on the otal evidence  ̂whi<3h was very 
fully Siaeussed in the Court, of ttat : iiistanofl. ' Thbre was 
abtmdant evidence to show that it was well undarstood in the 
family and in families belbnging to the same tiiat no deBeen-- 
dant of a younger branch oould taka .un.til all the eMia? hraffioht® 
were exhaneted. Bat there, again, no wilaiess was able to point to 
an actuarinstance iii whioh. in <»Bes of cdttateral relalionshipj, 
rnle ixad either been followed or departed froia The eTidftiaet
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ifios course v/oirid liaTe been nrach stronger if the witnesses liad l êen 
'^ ^ - esh'T' to oite instances confirming theix -riew. But still tiie evidence 

 ̂ is not to 1)8 disregarded.
'SATp.uoHAjr G'oiu’f  relied principally on certain decrees relating

D h a i .. to disputes in families belonging to tke same group, in wliicli it 
was decided that tlie rule of succession was lineal primogeniture. 
These decrees do not of course bind the pai’ties to the present suit, 
but they go a long way to show the prevalence of the custom 
among families having a common origin and settled in the game 
part of the country.

Lastly, the High Court relied on the precedence conferred or 
marked Dy the titles of honour given to the sons of the reigning 
Baja in order of seniority—a preifjedenee which would naturally 
be attached to the lines of descent traced from them.

All these various considerations point in one direction, and in 
one direction .only.

The principal argument on behalf of the appellant, apart from 
the obvious argument that no one of these oonsideratdons would be 
sufficient of itself, was founded on a statement or return made in 
answer to an oflloial requisition on a printed form by the grand­
father of the last owner, Ohitreswar II, when he was the ruling 
Raja. Their Lordships think that the learned Judges of the 
High Court were right in treating this as an important' document 
and also in. declining to accept it as laying down any positive rule 
9f succession in the family. It is a clear statement of succession 
as regards the Baja’s own sons. In deaHng with more remote 
relations the Baja does not seem to have arranged the members of 
his fanaily in any intelligible order of succession; he puts a 
person who was one generation distant from him before a person 
who was two generations distant, but immediately afterwards 
he puts a person who was fo®r generations distant before two 
persons only two generations distant. And indeed the heading-of 
the column in whioh the relationship of these persons is stated 
does not seem to req̂ uire that the names entered therein should be 
aaraaged aooording to their order of succession to the estate. The 

;■ that there should be written “ how n any
lona. how jhany brothers and, brothers ’ sons the zemindar, has, aiid
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amongst them wlio are near and who are remote, and by how 1S02
many generations remote with particulars. ” ' M o h e s h

Their Lordships therefore, agreeing with the High Court, will 
humbly recommend His Majesty that this appeal should be v.
disml^ed.

The appellant will pay the costs of the iirst respondent, who 
alone defended this appeal.

Appeal dismissed.

Solicitors for the appellant: T. L. Wilson Sf Go.
Solicitors for the respondent, Satrughan Dhal: Miller, Smith, 

and Bell.
J. V. w.
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APPELLATE CIYIL.
Before Sir Francis W. Maclean, K.CJ.B. Chief Justice, and 

Mr. Justice Banerjee.

N U N D  K IS H O E E  L A L

K A N E B  E A M 't E W A E T .*

Transfer o f  Property A ct ( I V  o f  1882) s. 6, cl. (a )— Hindu reversiontr’s 
contingent right— Mortgage o f  sueh right, validity of.

The interest of a Hindu reversioner expectant upon the death of a Hindu 
female cannot be validly mortgaged by the reversioner.

Brahmadeo Narayan v. JEarjan Singh (1) overruled by Sham Sunder Lai 
V . Achhan Kunwar (2).

T h e  defendants Nund Kishore Lai and others. Nos. 5 , 6  and 
7, appealed to the High Court.

The suit was instituted for the recovery of Es. 9,732 for 
principal and interest due on a deed of mortgage executed by 
the defendant No. 1 in favour of the plaintifiEs on the 16th day 
of August 1890 by the sale of the properties mortgaged, which 
consisted of an entire mauza, called Tutlo, and an eight annas’ 
share in mauza Atakora. The mortgagor himself did not defend 
the suit, but subsequent purchasers from him, %. e., subsequent to

^Appeal from Original Decree No. 284 of 1900. against the decree of Rabu 
Nepal Chunder Bose, Subordinate Judge of Ranchi, dated the 28th of June 1900.

(1) (18S8) I. L. R. 25 Calc. 778. (2) (1808) L. R. 25 I. A. 183.


