
1902 samples are all of inferior quality, tlie probability that the biilk 
Boiso^kot is 0  ̂ tlie same quality is so. great tkat every prudent mmn -w’Duld 
Nah^piet upon the supposition, that it is of mch quality, and, if that is 

J fte  so , tho Court ought to hold that the fact that the goods are
' ' ' of inferior c|uahty is proved in siieh a case.

B a t t e i u e e  J .

H [ll  J. I  agree with the learned Chief Justice, and, I thinlc, 
speaking for myself, that, regard be had to the manner in which 
the case oi the defendant company was put in the written state
ment, the plaintiif might well have snpposed that the issue which 
it was intended to raise for trial was, whether upon the results 
of the survey, and judging from it alone, the jute supijHed was 
of the quality oontraoted for. So far as my experience goes, it 
would be unusual and contrary to the practice of the trade 
to reqiiii'e a more esliaustive teat than that which was ap)plied 
in the present ease, and there is nothing in the written state
ment that I  can perceive to suggest to the plaintiff that, an 
adequate siu’vey having been made, he would be called upon to 
adduce evidence bearing directly upon the quality of the consign- 
nieirt ai3 a whole. That the plaintiff’s survey w a s  sufficient accord
ing to the imdarstanding of mercantile men, for the purpose of 
determining the quality of the bulk, is apparent from the evidence 
on both sides.

A pjieal aUoti'ed.

Attorneys for the appellant:
AttorneJ's for the respondents: Morgan Oo.

S . C . B ,
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BH O a H O N a K O N e

EAM ANATHEN OHETTX. *
[On appeal from the Ooiirt of the Eeoorder of Rangoon.]

'Proynismry noit~J?Tesnmpiio% o f payment arising fTom possession o f nois hi/ 
debtor— ISvidenoe reiutting presitmpHon— JBno/bs o f  acoovnf keft. in aourm 
o f  hminess— A et I  o f  1872 (S-mlenoe A c t)  g. 84,

l a  a snit on a promissory note wliero fcbe note anti the Bcciiiity for it® piiymeni 
: Trere in tKe possession of tbe defendant.!

, *  : L o b d  l> A t .s Y ,  L o r d  B o b b m o i *', , and Sie Aitdbisw S c o b x .e , :



Held, that, under the eircnmstancca of this case, as shown by the evidence, the 19 0 2

pnmd fa cie  presumption that the note had been paid was rebutted. B iioa HokO
Books regularly kept in the course of business can, under the Evidence Act, be KoNO

used not only for the purpose of refreshing the memory of a witness, but also as ».
corroborative evidence of the story he tells.

A p p e a l  from a decsree (16th March 1900) of the Court of the 
Reoorder of Rangoon decreeing with costs the suit of the respon
dents. .

The defendants Bhog H ong K ong and another appealed to 
H is Majesty in Council.

The suit was instituted by Ramanathen Chetty and others 
for the principal and interest due on a promissory note executed 
by the defendants in favour of the plaintiffs on 18th March 
1897. The plaintiffs' who were carrying on business as bankers 
in Rangoon, had for some years previous to 1897 been making 
advances to the defendants’ firm, which carried on business 
as dealers in rice. On 18th March 1897 the defendants, who 
were husband and wife, executed in favour of the plaintiffs two 
promissory notes, each for Rs. 10,000, payable on demand and 
bearing interest at Re. 1-8 per cent, per month. One of these 
notes had, the plaintiffs’ admitted, been paid off and had been 
given up to the defendants. On being called upon for payment 
of the other note, the defendants alleged that they had paid it 
off on 17th July 1897.

Hence the suit for Rs. 12,745, the amount due on the latter 
note.

The plaint stated that this note was a renewal of an 
earlier promissory note, dated 20th June 1896, for the same 
amount, and that in respect of that note the defendants had 
deposited with the plaintiffs certain title-deeds, but that, as the 
defendants afterwards contended that the title-deeds were 
deposited in respect of two hundis for Rs. 5,000 each, which were 
paid off on 1st June and 15th June 1897, respectively, the 
plaintiffs had returned the title-deeds to the defendants on the 
latter date, and the promissory note in suit had by some mistake 
been returned amongst those papers.

The main defence was that the note had been paid off and 
returned to the defendants. The defendants filed separate
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19 0 2  wi’itten Btatements. The defendant, B bog H on g  K ong, stated 
~BHoe H o ^  that he gave the plaintiff, Mosthea Ohetty, the title-deeds aa 

Kokc! geciu’ity as well for the promissory note sued upon as for the 
Bamanathew two hnndis of Eb. 5,000 each, and that the title-deeds were 

returned to Mm b y  the plaintiffs not when the hnndis were paid 
off, hut on 17th July 1897, when he alleged that the promissory 
note, now sued npon, was discharged.

The second defendant alleged that she had given Bhog H ong 
K on g a Slim  of Es. 10,000 for the purpose of paying off the 
note, and that a day or two afterwards he had brought her 
the note saying that he had discharged it.

N othing was said as to the payment of any interest on the 
note.

On the I6th March 1900 the Eeoorder (Siu W . F . A g n b w ) 

held that the note in suit had not been discharged, and gave 
the plaintiffs a decree for the amoixnt claimed with costs.

PhUUps for the appellants. The evidence adduced by 
the appellants satisfaotorily proves payment of the pronnssory 
note. Prom  the fact that the note was in the possession of the 
appellants there was a presumption that it had been paid, and the 
evidence on behalf of the respondents is not sufficient to rebut 
that presumption or the evidence of payment given b y  the 
app6llan.ts. Under the ciroumstances the onus is on the res
pondents to sl-ow that the note had not been paid, and this they 
have not done. The jxidgment appealed from  erred in ignoring 
the presumption arising from the note having been returned to 
the appellants. I t  was, moreover, against the weight of the evi
dence and should be set aside.

Haklam K .C . and J. H . A . Branson fox the respondents. 
I t  is admitted that it is for us to overcome the presumption 

-arising from  the possession b y  the appellants of the note, but 
that presumption is rebutted by  the evidence adduced on our 
behalf. W e  would not have returned the note as having been 
discharged, unless the interest on it as well as the principal had 
been paid. The appellants say the interest was not paid until 
the 26th Ju ly ; it is therefore improbable that the note was 
returned on 17th as haTin.g been discharged. The appellants
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•ja«

say tlie note aiKl tlio tiile-deeds ’were retariied tog’eiiier aliout 
that date. As to the title-deeds, the respondents alsohitely 
disprove that statement. We say the title-deeds were returned Kosa 
on I'Oth June, and the books, regularly kept in the e.mrse of E.iS!AJfAIâ :Jr 
the business, and which can therefuro be iised, under s.
34 of the Evidence Aot, to corroborate this .story, pmre ikut 
the 15th June was the actual date of the return of the deeds- 
The appellants’ story being untrue as to this, the explanation 
given by us of how the note comes to be with the apiaellimts, 
namely, that it was kept in the same bundle with the title-deeds 
and was inadvertently returned with them oix i-Sth June, is by 
no means improbable. As to the actual payment alleged by the 
appellants, the great improbability that a sum like Es. 10,000 
was paid in. coins without there being any e^ddence to show how 
they were transported to the reBpondents’ place of business is 
strongly against the story that the note has been disohargod.
It is submitted the 3udgmen.t is right and should be ujiheld.

Pkillips in reply.

The judgment of their Lordship!! was delivered by
L ord D a v e y . This is an appeal from a decree of the late .

Court of the Recorder of Eangoon. The leariied Eecorder gave jPeS. i8. 
judgment for the plaintiffs, who are the present respondents, 
in an action on a promissory note. The peouliarity of the case 
is this—that both the promissory note, which was sued on, and tha 
security, which was given for its payment, being some title-deeds 
of land at a place called Bassein, are at pr«ant in the handa of 
the defendants, that is, the present appellaate; 
therefore, the presumption is, where you find tie instrupeni of 4 
deM and the security for that debt in the hands of the debtor,, 
that the debt has been discharged; but Mr. Haldane, for the 
respondents, while admittiEg that that presumption is a strong oilier 
and that the burden, of proof is upon him to rebut that presump
tion, contends that the evidence is such': »s to rehat tho iiresump-* 

tidn.
Now, the learned judge , m s also of tot. opfcion; • and their 

IiAdshijM, having very tarefuUy considered: the evideacsa in tl»J 
eourse the arguinent, : havs corns to the (KWitiusioa tiat flue
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19 0 2  ieai’iied Jntlge took a correct 'view. In  the fii’st place, it must be 
"bhos Hok<  ̂ observed that, according to the appellants’ o-mi \iew, the promis- 

Kobq- Borynote did not come into their possession in the ordinary course, 
KAMASAiHKif because they admit that there was interest owing on the ]promis- 

OHETir. -nrliich they say it was handed to them,
namely, the 17th July 1897 or a day or two afterwards. 
Interest was then due upon it, and that interest was not paid 
until the S6th July, and therefore it ap)pears that the promissory 
note, even according to their o'vra view, was handed to them not 
in the ordinary course, hut before the principal and interest, which 
was due upon it, had been discharged.

In  the next place, there are discrepancies and difSoulties in the 
story of the appellants which do not exist in the story of the 
respondents, the plaintilis; and the story of the respondents is, 
moreoTer, siijiported b y  their books, ■n̂ Meh have been regularly 
kept, and, aceording to the E\idence A ct, may he appealed 
to not only for the purpose of refreshing the memory of a witness, 
but also as corroboratiye e-videnoe of the story which he tells.

I t  is unnecessary to go into the complicated financial relations 
between the appellants and respondents. SufSce it to say that the 
appellants, who are husband and wife, carry on business in 
Eangoon, and the respondents are bankers or money-lenders 
carrying on business in the same place, and that financial transac
tions had been going on between them for some time. On the 
18th March two promissory notes were made b y  the appellants to 
the respondents, one of which is the one sued on. I t  was made 
payable bn demand and carried interest in the meantime, and was 
secured, together with two hundis for Rs. 5,000 each, which were 
executed the day before the promissory note, by  the title-deeds of the. 
land at Bassein. It  is admitted on both sides that the two hundis 
were paid off on the 1st June and the 16th June 1897 respectively. 
Aceording to the story of the respondents, the title-deeds were 
handed to the appeEants at, or soon after, the time when the 
second of these hundis was paid ofi. They say that the first 
bundi was not paid . on the day when it became due. The ' 
manager of the respondents’ business warned the appellants that 
■they would have to pay the other hundi on the day it was due, 
and that they asked, th a t: the title-deeds o f the land m ight b© :.
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given up to thorn on payment of the two liuudis, notwithstanding 190 2  

that they stood as security for the promissory note, and Moothia, B hoq Hono"  
the manager of the respondents, says that he acceded to that Kosa
v i e w .  K AM AKATHBit
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CUETir.

Now, that at first sight looks a little extraordinary, that a 
banker should give up a security which he held for a promissory note 
without payment of the promissory note, but, on the other hand, 
it is apparent that the respondents had confidence in the solvency 
and honesty of the appellants, and that they were prepared, as 
appears from the subsequent proceedings, to lend thejn a very large 
sum of money without any other security than their personal security. 
On the other hand, the appellants say the title-deeds were retained 
by the respondents until some day after the 17th July, on which 
day the husband, the principal appellant, paid the sum of Es. 10,000 
in three or more bags of silver to the clerk of the respondents, and 
that on that payment the title-deeds and the promissory note in 
question were handed to him on the footing of the promissory note 
having been discharged. Reference has already been made to the 
fact that the promissory note, according to any view, was not then 
discharged, because interest remained due on it, which was not 
paid until a subsequent date.

Passing that over for the present, several questions have been 
raised. In  the first place, a sum of Rs. 10,000 cannot be carried 
in your pocket. It  is said to weigh 320 lbs., or something of 
that kind, and no attempt has been made to show how- or by 
whom the money was transported to the ofiice of the respondents, 
or what became of it when it got there. There was a faint 
suggestion, but, to do Mr. Phillips justice, it was not pressed, 
that the clerk of the respondents embezzled the money, but it 
would be difficult to see how so large a sum of silver could be 
embezzled by a clerk, having regard to the means of carrying on 
business at the shop, as it is called, of the respondents which was 
of a very modest character, and consisted of a wooden box, a safe, 
and a mat, and it would be difficult to see how the clerk who was 
in charge of a shop of that kind could embezzle and make away 
with so large a sum of silver without the knowledge of the 
respondents in the course of their business.



1902 It is essential to the view of tlie apxjellaiits, and indeed tJiey
B hoh- H ong iiisist upon it, that the promissory note and the deeds Avere not 

KoNa returned until a day or two after the 17th July. There is a 
Bamakathen discrepancy between the view taken by the principal appellant and 

CHiLiii. other appellant, as to whether the deeds were returned
to the principal appellant himself, or whether they were brought 
by M oothia’s clerk to the house, but nothing Tery much appears 
to turn iipon that beyond noting that there is that discrepancy.

B ut a more serious question is, which iis I’ighfc?— ^were the 
deeds retui-ned on the 15th June or on the 17th J u ly ?  I t  is vital 
to the story o£ either party that they should be right upon that 
point. Now, in favour of theix being returned on the 15th 
June we have an entry in  the books of the respondents, the 
bankers, and according to the entries made in those books 
\inder the heading “ lo th  June,”  we find this, “ Credit received 
on retiu-n of the above hundi ” — that is one of the hundis 
which were seem’ed by the deeds,— “  and the grant of the lands 
at Bassein deposited in connection with the transaction of the 
ISth March, Es. 5,000.”  Now  the learned Judge saw these 
books. I t  may be that he laid too much stress upon the books 
alone, but their Lordships will deal ^ t h  them merely as 
cori'oborative evidence of the res]pondents’ oral story. They do 
show this that in books which have been regularly kept, and 
which have been seen by the learned Judge in the Court below 
and appeared to him to be kept in the regular course of bus
iness, tkere is a distinct statement that the deeds were returned 
on the lo th  June. Indeed, it is fair to observe that, unlegs 
credit were given to this extent to the books as corroborating 
the evidence of the respondents, it would involve this, that a 
separate set of books ( the entry occurring in its ordinary place 
and its right order ) would have had to be written up for the 
purpose of being put In evidence in this ease. Therefore their 
Lordships are disposed to agree with, the learned Recorder that 
the evidence is in  favour of the respondents th a t. these deeds 
were in fact given up on th.e 15th June. . Now, if  that be 
BO, it is not coaelusive that the promissory note was given up 
oa  that date; hut it goes a long, way to shake, the ^ ory  given 
by tbe appellants, because, according to their view, the promissory
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note and tlie deeds were both gi’>."ai up togetliPr on tlie same date, itius
that is, a day or two after the 17th July. Bnoo h,jm

Ki.'ixs
The Buggestion oa  Ijehalf of the respondents is this: That g, 

the clerk, heing directed by his employers to give up the title - Cmrtx. 
deeds of the land aeeorduig to the arraiigenieiit which liad bt-en 
made with the appellants, accidentally and b y  an oversight, tir 
perhaps not im dorstanding whether he had to give up all the 
papers whieh were naturally tied up together or not—aceideutally 
or intentionallj^ gave up the promissory note, which was f ied up 
with the title-deeds, as well as the title-decde themselves. But, 
however that may he, their Lordships are disposed to tliiiik that 
the balance of evidence is in favour o f  the deeds having beon given 
lip on the lath Jime.

Now, what have the appellants got to oorrohorate the story 
which they tell P They produce a hook which piirjxats to he an 
interest account with these particular people only. No esjdanatiou 
is given why the book contains entries only with this particnlar 
firm, and it seems diflicult to imdex'stand why people doiijg 
business, and apparently a large business from the amount ttf 
capital they employed, in Bangoon should keep a book confined to 
entries ■with one particular firm. This book contains in an entry 
TOitten in the margin; 17th July 1S07. Repaid to Moothia 
Es. 10,0 0 0 ; ”  and in another book, which purports to he a 
statement of the interest account •with MootMa Ohetty on this 
promissory note, there is a n o te  written at the bottom : , “  Prinei|ml. 
returned, 17th July 1897.”  The learned Judge did not think 
that those books were entitled' to the sanie credit as the books 
w'hieh were produced by the resjiondents, and their LordsMps, 
without having seen the boofe, and therefore, not being in the 
same advantageous position ' as the learned Eecorder was for 
judging of the comparative weight attribntabte to the books of the 
appellants and respondentB refipectivcly, can quite appreeiat« th e  
xeaeons why the learned Eeeorder did not tHni: fit to. give credit 
to those entries, and indeed, in their opinion, it woiid be iitjpossilalft 
to give the same credit to books, or rather shceta of books, of 
■fiiatt kind referring only to; thi j-tuat’colaf Iransat’tion, &s to boofef 
recca'ding this, timsa.etion in uin on with otih«r tianeaciioiis in;
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1U02 the urdiiinry i-om'se of busiuoss, and at tie  approisriate dates sufh
Bjioa Hohg 0'S tliose pat in on beliall of tlie resjiondeiits.

koNo Tliere are otlier diiB.Lailties in the way of the appellants, whic]i
K a m a s a t h e n  theii' Lordships -will mention without commenting at length upon 

them, arising from the absence of persons who might have been 
called as witnesses. For example, there is a person named 
Palaniajipa. The stoiy of the appellants is that they borrowed 
Es. 5,000 fi-oni Palaniax^pa for the pm-pose of paying this Es. 10,000 
to the respondents on the 17th July. Now, if Palaniappa had 
been, called, and had confirmed the statement which is also made 
that he received the deeds of this land in Bassein as security for 
that Es. 5,000 which, he lent to the appellants, it would coxi'oboratej 
so far as it went, the appellants’ statement, but Palaniappa was
not called. Indeed, on the day on which the case was on the file
fox’ hearing, an application w'as made to take his evidence by 
commission., Isut the learned Judge rejected that application, 
treating it evidently as not being genuine, and being made too 
late, and he points out that a commission had already been 
granted for the tahing of other evidence by commission, and the 
name of Palaniappa had not been included in that commission. 
Palaniappa, at any rate, was not called.

The same observation occxu’s in respect of one SoHappa, who 
might have given evidence on behalf of the defendants, corroborat
ing their story, and with regard to a man with a Biimese name, 
Eo Shive Dike, who, it is suggested, was present, or may have been 
present, when the money was paid, and paid to the clerk of the 
respondents, but who is not called to give evidence.

On the whole, their Lordships do not see theix way to diSer 
from the Judgment of the learned Eeeorder, and they will there
fore humbly advise His Majesty that this appeal be dismissed. 
The appellants will pay the costs.

Appeal dimmed.

Solicitors for the appellants: Sanderson, Adkin, Lee and £ddis> 

Solicitors for the respondents: A. S ,  Arnould anfi Son,
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