
TESTAMENTARY JURISDICTIO;^'.
Sefore Mr, Jitsiice Ameer AH.

m  T H E  GOODS OF L. P. D . B E O U G H T O N .
I ’roiaie— PraoUce— AppUoation fo>' prolate o f  copy-will loitk alterations in '  ~

pencil— Codicil— Will, penoil alierations in, mitde lefore execuiion—FTioto-
l/rapjtic facsimile o f  toill aiiaehed to praiate— Succession A ct ( X  g f  ISGl/J,
£. 68— lllegihle portiom  o f  tcilL

Where the exocutors applied for probate of a will coiiBisting of two do«n» 
ments, the first 'being a eopy-will with variora alterations and intwliaeatimis 
made in pencil by the testator'himself some time before the exocntiou o? tlio 
Eocond which was in the nature a£ a codicil eonfirniiug the first as altered, ilie  
Gonrt granted prohata vpitli a copy of the will shovring- the alterations jiHiI 
iaterlineatious in red ink, ami directed a pliotographic of the copy-will
taken in the preseace of the Eegistrar and the executors to be attached, as the 
pencil alterations were likely to fade in eoiirae of time.

Gann v. Gregory (1 ) and Skea v. SoscJietU (3) relied upon, Xn the Qooas 
o f  S a il  (3) distinguished.

Held, the provisions of the Succession Act, a. 58, are iaapplicable to this case.

A pplication for probate of the laBt will of Lewis Price 
Delyes Brou^Iiton, tlie late Admiiiistrator-Q-eiieral of Bengal, 
coDBisting of two testameatary doeu.ments,--r-t]ie fl.rst iDeing & 
tiopy-will altered in pencil l>y the testator himself Eome time 
before the execution of the second.

Mr. Broughton died somewhat imexpeotedly on January S,
1903, at 8, Pretoria Street, Oalontta.

It appears that on April 25, 1894, Mr. BrongMon exeoated 
a viil (while in. England), and some time preTioos to Ootob#
1901 he ohtainod a copy of it from his eolioitors in EngUnd, 
and after making various alterations and iiitei'Uaeations in it, 
in pencil, by his own hand, made orex the same to N. S. Wat-kinsS,
a,p A-ttorney of this Court, fox safe custody.

The affidavits filed in this matter- show that on Ja-nuarf 
3, 1902, Wr: Broughton sent for N /  B. Watkins deto 
him to. bring the copy-will of 1894 with Mm.. On the same :da|*
Mr.; Watkins callBd at 8, Pretoria Street mth tiie: eopy-witt, 
and Mr. Broughton, shortly before his death, executed a  firesii . 
testamGntary dooiinient, which was partly written out hy

(1) (18S43 3 D « a .  M <5. Or W 7. rz) (1SS4) IS BeftT, » 1 .
(3) aS71) E 2 P  t  .D,

VO.L. XXIX.J CALCUTTA SKEIES. 3 [|



J902 Dr. Arnold Caddj, Ms naedieal atteiidaiit, and partly by
li; ijij; Ml’. Watkins, confirmiiig, amongst otker ttiiigFi, tlie said eopy-

"will of 1S94 as preTiously alteied Mr, Brongliton in pencil, 
Bkocgiwos. Some oi tlio penoil alterations in tlae ooijy-will appeared to 

baYe been rnbbGd out, some of wliieh. were partly legible, and 
some altogether illegible.

F. S. Watkins and Henry Batefson, merclmnt, -n'ho -n̂ ere 
appointed to be executors in India under tlie testamentarj''doeu- 
inent of January 3, 1903, applied for probate of botli these 
documents as the last will and testament of the late L. P. D. 
Bronghton, theie being assets of the deceafied within the jurisdic
tion of this Gom’t to be adniinistored. .

Mr. J . G. Wooch'offti for the applicants. The pxovisions of 
s. 58 of the Succossion Aot axe not applicable to the 
present case, the alterations haying been made before the 
documents were executed—Ffinch v. Combe (1); In the goods 
of Brusiev (2). In oaaes such as the present one, where some 
of the alterations a,ppeai to have been rubbed out and where the 
oonstrnetion of the mil may be affected by the a]3pearance of 
the oi’igxnal paper, the Court wiU order a facsimik probate to 
issue: WilUams on Executors and A,dministrators (9th, edition, 
pages 273, 324, 482). The isBue of such probate will determine 
^he question as to the nature, condition, and a,ppeaTanoe of the 
documents which form the last will of the teBtator, leaving it 
open to a Court of construotion. to afterwards decide, if necessary, 
upon the question of the effect of the condition of the documents 
on the beqxiests which appear to be giyen thereby-—Gann tK 
Gregory (3), Shea v. BoscheiU (4), Taylor''}. Bioharclmi (5).

'Thoxigh ordinarily the facsimile is made by hand, there is 
nothing in principle or convenience to prevent the use of 
photography for such purpose. In the present case, owing to 
the condition of the document, a facsimik. is only obtainable 
by means of photography,: it not being possible to reproduce 
in ihk the eiiect of pencil alterations, which appear to have 

; been erased to some eyes, though they may still be legible 
io  others. The uniformity of the ink copy will not show the. 
; (1) (189^ i .  B. P. & (3) (183<i):S;Do U, M. aurt a  f7? .

(1890), P. ,(4).(1854)-18,Beav'.,32,l.'
(5) (1858) 2 1>rcwr. l 6 ;
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Tarioiis gTadations of the ciriginal pencil altoratioiis. [AMiiiai n>o2 
A li J . Can you cite any prececleut in support of your applieaiiuxi 
for tli0 issue of i>Iiotograpliie/«iJSiv»(’fe ’ ]  I  am uiiable to iiud any, coous oi- 
ljut there is nothing agaiust the proposed course. W e wkli to BjiutojimV. 
adopt the most efileieut means avaihiLle.

AaxEEK. A lt J. This is an application for pro1:iate of the ivil] 
of Mr. L. P. D. Broughton, late Admiiiistrator-Greneral of Ueagal-

It appears that he had executed a will in the year 1894, 
and that soin.0 time in 1901 he made over to Mr. N. S. Watkins 
a copy of that will mth Tarious alterations in pencil, which are 
sworn to ho in his handAwiting ; that copy remained in the ouistody 
of Mr. A\̂ atkins until it was produced on the 3rd of Janufuy 
1902 shortly before Mr. Broughton died. Mr. W^atkins 
has in hk afHdaTit stated that the document which is now 
produced with the xjeneii alterations wais in his custody all along 
in the condition in which it was delivered to him by the deceased.

On the 3rd of January this year Mr. Bronghton executed a 
doeiiment, .which I  may treat as a eodioil, and which i.̂ , 
i\ith the exception of a few words, in the handwriting 
of Dr. Arnold Caddy of this pity, who was ottendiJig 
the testator medically about the time of his decease. The 
■words not in TJr. Caddy’s hand writing were written by 
Mr. Watkins. By this codieil, which I liold upon the affldaTits 
to have been duly. executed by Mr. Broughton, he; confirms 
the copy-will as altered by him in pejioil.

These two documents, therefore, upon the affldaYits :of ■ J£ii»
Eawlings and Mr. Watkins, Teally represeiit the I«st; melies 
of the deceased. The alterations in pencil: in tie eopy-wiit, I  
have no doubt, wore made before the e.m3ution; on the 3rd. of 
January, 1902, of the document I  have refen-ed to, and therefore 
do not oome under the provisions of section 08 ' oiilie ■Buoeessioji 
A ct; an d  as they together reprisent Ms last wii'hea and tefta- 
mentary disppsifions,: the ajiplicants, who were appointed by the 
deooased as liis esecutors, are entitled to probate therfjof.

I  have ascertained ;from the EegWraaf' the praetioe of 
this Court regarding wills containing y.teratioiis raadf by 
the deceasod, . and I -aid infom  that tlie practiea ha* beffia
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1S03 to aitaeli to tlie document of -wMeli probate is sovigTit, a
iN̂THE copy ™ Avriting with the alterations incorpoi’ated in the test, aad

I . think I  ought not to depart in this case from that 
B rot-<5h.t o n . practice;  hut having regard to the fact that the alterations

here have heen made in pencil hy the testator himself aud 
that the pencil writings are Kkely to fade in course of timej 
I  direct, in the exercise of my disoxetion, that a photographic 

facsimile, taken in the presence of the Eegistiax and of 
the executors, be attached to the probate.

I  may add that the case In the goods of Hall (1) does 
not apply to tlis case. In my opinion the alterations shown 
in the document of which probate is sought are not of a 
merely deliberative character, and that therefore the applicants 
are entitled to probate of the will mth the alterations. The 
directions I  have given are amply supported by the authorities 
to which I was referred by Mi'. Woodvojfe, viz. Gann v. 
Gregory (3) and BJmi v. BoBchetti (3). In  the copy in 
writing, which I  have directed to be attached, the pencil 
alterations and interlineations should be shown in red ink.

[_Mr. Woodroffe. There may be some question as to what is 
legible or illegible, and the red ink portions may not contain all 
tha,t may be said to be legible. This difficulty may be ob-vdated 
by a photographic/«cswM& probate.]

Under the ruling of Lord Penzance in In re Hall (1) I  can 
only aHowto be copied the portions that, are legible, and regarding 
■which I can say they represent the testator’s disposing ndnd. 
Tinder that ruling portions rubbed out must be treated as 
revoked.

[M r. lFboc?roife. 'W ill your Lordship decide wliat is legible ?]
No. I  wiE leave that to the Registrar. He can have a copy 

made and submitted to you, and, if any question arises, it can 
be referred to me

Probate granted.

A.ttoxney for the applioants: Frank WiUiamson,
B. D. B.

(I) :a871) L.R . 2 JP. & B. 256. (2) (18S-t) 3 Do O, M. & G. ???:
(3> dS54) l a  Bear. 321,
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