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Before My, Justice Hill and Mr. Justice Brett.

DURGA CHURN LAW

U

HATEEN MANDAL*

Res Judicato—Bengal Tenancy Aet (FIII of 1885) ss. 104, ol. (2), 107— Clivil
Procedure Code (et XIV of 1882) s I3.

During the preparation of record-of-rights of an estate under section 103 of
the Bengal Tenancy Act by a Sebtlement Officer, the landlord putin a petition
under section 104, clause (2) of the Act for settlement of rent of a certain tenant’s
holding. The tenant, notwithstanding the fact that notice was served upon him,
did not sdduce any evidence, and the Settlement Officer decided that the tenant
was an ocempancy raiyat, and fixed a fair and equitable rent for the holding.
Against this decision of the Settlement Officer, noappeal was preferved tothe Special
Judge. Subsequently a suit was broughtin the Civil Court by the tenant to have
the class t0 which he belonged and the nature of his ho]‘ding, i.e., whether the rent
was enhancible or not, determined. The defence of the landlord was that, having
regard to the decision of the Settlement Officer, the question could not be ré-opened.

© . Held, that under the provisions of section 104, clause (2), and section 107 of the
Bengal Tenancy Act, the decision of the Setblement Officer amounted to a decree,
and the matters determined by that decision could cnly be re-opened on anappeal to
the Special Judge. As no appeal was preferred, the decision became final, and the
questions decided in that could not be re-opened in this suit.

Tar defendants, Durga Churn Law and others, appealed to
the High Court.

* These appeals arose out of two suits brought by the plaintiﬂs
for declarations that they were permanent tenure-holders, and that
their tenures were not liable to enhancement. - The allegations of
the plaintiffs were that they were permanent tenure-holders of
certain lands in Taraf Chourashi of which the defendants were the
proprietors; that the tfenures were in possession of the plaintiffs
and their predecessors from before the time of the Permanent
Settlement, and therefore the rents weremnct liableto enhancement;

* Appeals from orders Nos. 166 and 167 of 1899, against: the order of Babun
Rajendrs  Coomar Bose, Subordinate Judge of 24-Parganss, dated the 9th of
March 1809, reversing the order of Babu Srigopal Chetterjee, Munsif of Baraset,
dated the 2iﬂx of: Septembm 1898



VoL, XXIX.] CALOUTTA SERIES, 283

that the defendants applied to the Settlement Officer, 24-Parganas, 1901
in the course of a settlement proceeding, under section 104, clause  Deores
(2) of the Bengal Tenancy Act, for settlement of rents of the CHU;’: Law

tenures, they got an er-paric decree hy adducing false evidence, f{ggﬂz
and without serving notices on the plaintiffs; that the Settlement
Officer decided that the plaintiffs were occupancy raiyats, and that
their holdings were liable to enhancement and fixed the reuis;
that the decision of the Settlement Officer was w/ira vires, and
hence these suits were brought. The defence mainly was that the
decision of the Settlement Officer was not wlirg 2ires, and that the
questions raised were res judicata. The learned Mxmsai dismissed
the plaintiffs’ suits, holding that the decision of the Settlement
Officer was not ulfre »ires, and that, having regard {o seetion
107 of the Bengal Tenancy Act, it had the force of a decree, and
thevefore the questions raised in the case were res judiate. He
also found that the plaintiffs were present before the Settlement
Offieer, but went away when the case was taken up without making
any defence. On appeal, the learned Subordinate Judge, Babu
Rajendra Coomar DBose, reversed the decision of the Fixst Coust,
and remanded the suits for determination of the questions on

the merits.

S Grigith Erans, Bulw Beilbunt Neth Pal, Baluy Debendra
Nuth Ghose, and Bubu Charu Chunder Ghose for the appellants.

Bubn Nl Madhul Bose and Bobu Shif Clunder Pulit for the
respondents.

Hivr and Brerr JJ.  These sppeals have been preferred Hiz‘fw‘
against the orders passed by the Subordinste Judge of  the . -
24-Pargones setting aside the order of the Munsif of ‘Baraset
dismissing the suits brought by the plaintiffs “respondents- and
remanding them to the Munsif for vetrial on the merits. The
suits, as well as the appeals, wers heard together and were decided
by single judgments. These two appeals have besn heard
together and will be governed by this judgment.

The appellants are the zemindars of Taraf Chaursshi, Thana
Howrah, and 'a survey of the lands of that estate appoars to huve.
been miade under the provisions of the Bengal Tenancy Ast. In
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the course of the proceedings, the appellants, the landlords, put in
petitions to the Settlement Officer, under section 104 of the Bengal
Tenancy Act, praying that he would, under the second clause of
that section, settle fair and equitable rents in respect of the lands
held by the respondents as tenants. Similar applications were
made with regard to other tenants.

The Settlement Officer held proceedings under the second clause
of section 104, Bengal Tenancy Act, and on the 6th August
1896 and the 25th July 1896 delivered his decisions in the
oage affecting the respondents in appeals Nos. 166 and 167,
respectively. It appears that notices were duly served on the
respondents in those cases, but that they would not offer any

evidence. No appeals were preferred against the decisions in
those cases.

The suits out of which the present appeals arise were filed
by the respondents in appeals 166 and 167 on the 11th Novem-
ber 1897, and the 17th January 1898, respectively. The elaim
in each case was substantially the same, viz., to have the class of
tenants to which the plain¢iff belonged determined and the mature
of his holding, i.e., Whether the rent was enhancible or not. In
each case the plaintiff claimed to be a permanent tenure-holder,
holding lands within specified boundaries on a rent permanently
fixed, which had been settled in gross, and not according to any
particular rate on the area of the land, and which was not liable
to enhancoment. The correctness of the decision of the Settle~
ment Officer in the case of each in the proceedings taken under
the second clause of section 104 of the Bengal Tenancy Adt was
impugned, and the relief prayed for in each was a declaration
that the plaintiff was a permanent tenure-holder, and that his
jama was not liable to enhancement; that the finding of the Settle-
ment Officor wag erroneous, ulfra vires and void, and that it be set
aside; and that it be declared that the plaintiff’s rent was not liable
to bo enhanced, notwithstanding that the land had been found

on measurement to be a little more (a,ppa.renﬂy) than that settled
with him at the time of the original settlement.

"The Settlement-Officer, it may be noted, found in the case of
eaoch of the respondents that he was an decupancy raiyat, snd that’
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the prevailing rate of rent was Re. 1 per loeal bigha, and in con-
sequence of excess land held by them he fixed the fair and equi-
table rent for the verpondents in appeal 166 af Rs 84-14.5
instead of Rs. 16, 144 5p. ')i ﬁm admitted, and for the respon-
dent in appeal No. 167 at Rs. 33-7-2.

The Munsif dismizsed both the suits, holding that the ques-
tions of the settlement of fair and equitablo rent and the status
of the plaintiffs had heen decided by the Settloment Ofticer, that
his decisions had the force of decrees, and that as they had become
final, the matters were res judicafa betwoen the parties.  No alie-
gation of fraud to invalidate the decision of the Revenue Officer
was advanced.

The Subordinate Judge on appeal has reversed the findings
of the Munsif, and has remanded the suits for trial on the merits,
His judgment is not very clear, and he does not sppear to have
had before lim the decisions of the Settlement Officer in the pro-
ceedings under section 104 of the Bengal Tenaney Act. Ilo
appedrs to have held that as there was mo dispute ax to the
entries made in consequence of the decision of the Seitlement
Officer under section 104 of the Bengal Tenancy Act, and as there
was no decision by him of any such dispute under seetion 106
of the same Act, and as the Settlement Officer had no power fo
sottle rents under seation 112 of the Act, therefors his deeision
could not be held to bar the suit of the plaintiffs or to make the
matter in izsue in theso suits res judicate botwesn, the patties.

In these appsals, however, the learned Counsel for the appellants
has pointed out, and we think quite correatly; that the Subordi-
nate Judge entirely misconceived the nature of ‘the proceed-
ings before the Sefilement Officer. They were proceedings taken
under the second clause of section 104 of the Dengal Tenancy Aot
in consequence of apphc&tmns made by the landlord for a settle.
ment of the rent. Such decision had, wnder section 107 of the
Bengal Tenancy Act, the effect of decrees, and everything neces-
sary to be decided for the purpose of arriving af the decisions in
fliose cages moust be beld to have been decided in them. - Tt was
necessary to determine the status of the tepsut in crder to decide
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1901 what was the fair and equifable rent, and that question having
bomes | been determined, itis now res judicata between the parties and cannot
Csozy Law be re-opened in the present suits. The ruling relied on by the Sub-

Hamezw  ordinate Judge in the case of TVe Secretary of State for India in
Mawpat  Council v. Kuygimuddy (1) has no bearing on the present case. In
that case neither the landlord nor the temant applied for a settle-
ment of vent. There was thus, as the Judges in that case remarked,
no suit hefore the Settlement Officer in the proper sense of the
term. The landlord was no party to the proceedings. There was
no plaintiff and no defendant arrayed against each other. The
order was not passed in a suit or in any contest between the land-
lord and tenant. All that appears is that some local enquiry was
held and the objection was disallowed. TFor these reasons the
learned Judges held that the decision of the Settlement Officer
settling the tenants’ rents under section 104 could not operate
under section 107 of the Tenancy Actas a final decree estopping
the plaintiff from having the same matter tried by a regular Civil
Court. In this case the proceedings were taken on the application
of the landlord. The defendants had an opportunity to appear and

contest the application. It was their own fault that they did not
contest i,

It is not now open to this Court in appeal to go into the
decision of the Settlement Officer and to determine what direot
issues he framed or decided. It is sufficient to say that his
decisions purport to determine, and in fact determined, the two
essential points which ave raised in these suits, viz., the status of
the plaintiffs as tenants and the fair and equitable rent due on their
holdings. The ruling in the case of Kuilash Mondul v. Baroda
Sundari Dast (2) is not applieable to the present case.

Under the provisions of section 104, clause {2), and section 107
of the Bengal Tenancy Ast, the decisions of the Settlement Officer
amounted to: decrees, and the : ‘matters determined by those deci=
sions could only be ve-opened oh ‘an appeal to the Special Judge.
As no appeal was preferred, the' decisions have become final, and
the questions decided in them cannot be re-opened in these suits

(1) (1895) L. B. 28 Cale. 267, (2) (1899 I L.R.24 Cale. 711,
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The orders of the Subordinate Judge in both cases ave mwr&w
ingly seb aside, and the judgment and decree of the Muwus
dismissing the suits of the plaintiffs with costs is vestored.

These appeals are decreed with costs.

£ 06 Apprad alleed,

Befpre 3y, Justice Rampini end My, Justice Pratf.

SERAJUL HUQ KHAN
2

ABDUL RAHAMAN. *

Blisjoinder of parties and causes of action— Civil Procedure Code {dot XTIV
oft 1583) ss, 25 and £5—8uts by @ purchaser of a properly jor possession ayaiust
w person who dispossessed him, as also against the vendor for the refund of lhe
purchase money, whether maintasnable.

On 3, suif bronght by the plaintiff for recovery of possesgion of lund agaiust
defendant o, 1 (the person by whom the plaintiff was Qispossessed) after decluras
tion of his rizht as purchaser from defendant No. 2; for an order for the regisizas
tion' of the pluintiffs name under the Land Registration dut (VLI of 18786) 5 for

[5e3

1801
I‘ﬂ':m
Cavnn Law
[
Hareex
MaNpat.

02
Jenuary 30,

o o o st et

mesne profits and also for & refund of the purchase monsy from the defendant .

Fo. 2 in case the plaindiff’s claim against defendant No, 1 failed, the dofenee was
that the suit was bad for misjoinder of parties snd causes of action.

Held that the sait was not bad for misjoinder of parties and causes of avtion,

Hapuwmen Kamat v. Hopumen Mandi ur (1} and .Eagdﬁur Chiwdhry v. Kali
Hristae Bhaltacharjye (2) referred to.

Tus plaintiff, Serajul Hug Khan, appealed to the H!gh Gouxi;

This appeal avose out of an action brought by the plaintiff for

recovery of possession of land, as also for refund of purchase
maney, agaiust defendants. No . L'and 2. The &llagmo:a of the

plaintift was that defendant No. 2 sold the dmputad land to him -

on a proper consideration and that he obtained possession of the
said land ; that defendant No. 1 dispossessed him of the said land 3

and hence the suit was brought for recovery of possession after

#* Appeal from order No. 417 of- 1900, againsh ‘the oeder of "Babu Mummuﬁim
Nath  Chatterjee, Subordimate I wdge of Dacen, dated the 19th of- Beptember 1800,

reversing the order of Bubu Harl Chunder &en, Bounsif of X}acca:, duted  ghe 18th

of Navember 1800. o
(1) (18013 L. L. R. 19 Cele. 128, A2 as&z)_ L L. R, 8 Cule, 968,



