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Before, Mr. Justice Ameer AU and Mr. JiisUct Fratt.

NARAIN MULLIOK
M ay  lo  <w

t’.  Jum  6.
B A D I R O Y .*  ------------- ---

Ghalioali tmiure— Grant o f  permatient lease hy gluiUml— Jimglehuri lease—
Bengal Tenancy A ct ( F / i / o f  JSSS) s. 5, cl, 5— Premvtjiiion o f  tenure.

In the absence o f special circumatuncea, a gliatwal is, as a general 
rule, not competent to grant a leuse o f  the tenure ia perpetuity, and his 
•successors are not bound to recognise such, an iocum'branoe.

T h e  p la in tiffs , N ara iu  M iJlicIc an d  otliers , appealed , to  tlio 
H ig h  C ou rt.

The appeal arose out o f  an action for recovery o f psssessiaii- 
o f some jiiogle lands, by establishment o f title thereto, and for 
recovery o f the value o f  trees cut away by the defendants. Xha 
plaintiffs alleged that the lands in dispute formed part o f a per-  ̂
mnuent jUQgleboii^: tenure held by them under two registered 
potfcahsj for over twelve years. It was alleged that the property 
appertained to the chakran lands o f  two sefs o f  ghatwals ; that 
th« father o f some o f  the plaintiffs took a permanent lease ia  
1878 o f  4 annas o f the ghatwali landa from  the father o f  the 
defendant No. 2 , one o f the present ghatwals ; that some o f  tha 
other plaintiffs themselves, and the father o f  the reffiaiaing plEin- 
tiffs took a permanent lease in 1877 o f  12 annas o f  the said landa 
from one Madhab K o j, one o f  the preseat gbaiss'ala and the 
predecessors o f  the remaining ghatwals, the entire grant coinpri~ 
sing 300 bighas o f  land ; and that the defendants hiid foraibly 
dispossessed the plaintiff, by catting do wn trees from  ihaiands ia 
disptite.

Those o f the defendants, who appeared, contended that they 
were not boand by the acts o f  their predecessors, aasaming that 
they had givea any leases, and I'Msed other pleas in defence^ the 

® Appeal from Appallata Dflcree Ho. 1084 o f  1890, Rgainst the decree o£
K . N. Roy, Esq., 0 % .  D istrict. Judge' oE Bankura, dated the 18th Mareli 
1899, revferaiiig the deoree , o f  Babu Kbstt^r Moliun Hittsr, Munsif o f  
Baukura,. dut efl the 27th Q,f Kovembar 18S7.



In,

■June 8.

igoi (iePeiulant Mailhob Hoy adding, that although the pottahs aild
—  l^abnljats were execatedj they were not exchnnged and the 

ASuLucii plaintiffs aod their predecessors never obtained possession, the 
Badi Uoy. Collector having interfered and lined some o f the lessors for 

granting leases which they had no authority to grant.

The Munsif held that the plaintiffs had acquired a right o f 
occupancy in the lands in dispute and decreed the suit.

O a appeal by the (iefendants, the District Judge held that the 
ghatwals had no right to grant perpetual leases, and that the 
plninliffs could not acquire a right o f occupancy in the lands in 
dispute. H e accordingly dismissed the suit,

Babn Digambev Chatterjee saidL Babu KJietra'Molian Sen for 
the appellants,

5/ios/it'S/iisMor for the respondeats.
Cu^. adv. vult.

Ameeb A l i  a n d  P r a t t  JJ . In  the years 1284 and 
1285 the plaintiffs leased from the ghatwals o#'m onza Aljhara a 
ehak principally consisting of jungle, which is said to contain 300 
bighas o f land. One lease was from  the ghatwals o f  a 4 annas 
share, the annual rent being fixed in perpetuity at Rs. 4 -12, the 
other lease was from the ghatwals who owned the remaining 1 2  

annns share, the fixed rent being Rs. 10 and a bonus of Es. 36 
having been paid.

The plaintiffs, alleging that they had been dispossessed o f  50 
bighas o f the property by the present ghatwals, sued for Rs. 55, 
■damages for trees cnt and for recovery o f possession of the said 
lands, in which they alleged that they had a permanent title, 
and had also acquired a right o f  ooeapancy.

The Munsif held that the holding was ryoti, and that th® 
plaintiffs had acquired a right o f . occupancy. On appeal by the 
defendants, the learned District Judge held that the leases created 
permanent tenures in derogation^ rights o f succeeding
ghatwals and were iavalid against them. Referring to the 
aatnre o f the holding he says : “  I t  has been argued, and. also 
asserted in .pag« 2  o f the plaint, that the lease shows that it  wag 
ajungleburi temli'e, the grant being made for reclaiining pnrposeg.
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The grant is for 3Q0 bighas o f land and tlie lease enjoias tlial the itjoi
holder slioald clear Jungles, settle raijats on it, and also 
cultiYate ; tiie evidentse is tliut some Sunihals have lieeii stttled Mcwjck
on a portion o f tlie land, some jungles liava been cleared by Bauj iiot.
cutting woods, and 0110 o f the plaintiffs admits tbat the khas 
cultivation is abnost nil. Such a tenure can hurdly be eonsidered sia 
a cultivating lease or raiyati tenure; * ' * * * and liaving
regcU’d to s, 5 of the Bengal Tenancy Act, I  have no douM that 
the leases in this case croated tenures and uot raiyati holdings.
I'he plaintiffs could not therefore acquire aay right o f  occupancy 
in the jungle ia dispute ”  The District Judge acoordinglj dis­
missed the suit.

In  second appeal it has been contended ( 1 ) that on a 
proper construction o f the leases it should have blse!i-_hel4ihai 
they vF6 ?e cultivating leases and that the plaintiffs have acquired 
a right o f occupancy ; (2 ) that the Low er Appellate Court is 
■wrong in holding that the ghatwals o f  Bankura cannot grant 
permanent jim gleburi leases. As regards the first coutentioa 
■we start with the presumption o f  law that the leases being 
for more then 1 0 0  bighas, the tenant is a teuureholder, until 
the contrary is shewn. There is notliiag in the terms o f  the 
leases or iu the facts found by the District Judge and whiuh 
we have already ineutionad, regarding the manner o f recliuna- 
tiou, to shew that the presumption has been rebutted, and, we 
thiuk that the Lower Court has rightly decided that the leases 
■were o f  a tenure and not o f  a raiyati holding.

W e next com e to the important question ■whether gliat'wals 
are coropetent to grant permauent j  unglebati leases.

Ghat-vrali tenures -were created by  the Mahomed an Q oYern- 
ment in order to provide bofch a police and a inilifary force to watch 
and guard the passes on the western frautior o f Bengal ̂ against 
the iriYasions o f  lawless hillmen attd othe-rs. It  thus, became a 
oeoessary incident of such ten-ttres that they ghauld be iuioapable 
o f alienation, so that their profits might remain unimpaired for 
each succeeding ghatwal and thus ©aabla him to rendeir the full 
atid efHcieut service expeeted o f  him. But'while oonoediug • that 
a ghatwai could, net .eatiM y alienate .his teaure it is <o0 tende4
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1 9 0 1  that he might g r a n t  a  pei’manent lease with the view o f  reclaim’- 
ing jungle, and briQging into profitable cultivation what might 

Mtjllicic otherwisa remain waste and tinprofitable. Reliance is' placed 
Bxm RoY, on the case of The Deputy Commissioner o f  Beerbhoom y, Rungo 

Loll Deo (1 ) and o f Danies v. Dehee Mahtoon (2). In. both 
these cases the lessee from the ghatvvals had been in possession 
without objection for sixty years or more. In  the. former case 
lie had been dispossessed arbitrarily and it was held that he must 
be restored to possession and the gliatwal might sue to set aside 
the lease and show that it was not granted bona fide. In  the 
second ease the Oonrfc expressly guarded itself from com ing tO' 
any final opinion upon the proposition whether a ghatwal must be 

: presumed from the very nature o f Ms tenure to have no-right 
to grant a mukuraree lease. Mit te e  J., in delivering judgm^ntj. 
observed : “  I t  is enough for tha purposes o f this judgm ent to 
say that the nature o f the lease, the uninterrupted possession for 
no less than 69 years held under it, the condition o f the District 
(Bhsigulpore) ia which the lands covered by it are situated, the- 
obscurity still hanging about the precise nature of the ghatwalr 
tenures of that District, regarding which no legislative enactment 
has yet been passed, and lastly, the total absence o f any objection, 
or protest on the part o f the plaintiff’s lessor and his predecessors 
against the creation, of such tenures, which appear to be pretty ! 
numerous in that part of the country, are in our opiuioa 
sufficient to raise a strong presumption in favour o f  the validity 
o f  the mukuraree title set up by the defendant.”

It has not been shown that there are any special circum­
stances in the present case which would entitle the plaintiffs to- 
equitable relief. I t  does not appear why the plaintiffs could : 
not have profitably cleared the ju n gle  by taking ̂ a lease for a 
term of years, l i  Vi&s, . prima facie- a, very  extreme measure 
for the ghatwals to let out some 300 bighas o f land at a total 
rent o f only Rs. 14-12 fixed in perpetuity. A  considerable salami 
was taken by the lessors which p ro  ianto resulted in a reduced 
annual rent to, the detriment o f  future ghatwals, who might 
succeed to the interest o f  the lessors.: W e ai's by  ao means satis-' 
fied that there was any real necessity for adopting such

■ . (1) 4862) w . K. F, B. 34v .: ;;(2);(1872)1$ W. B. STS.
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d o u r s e ,  w t i o l i  s T i a l ;  o r t f e  f u t a r e  g l i a i w a l s  f r o m  a l l  t h e  b e n a f i f c s  o f  l e o i

present aad future improvements and o n lj gave item  a small " Na r a i s ...

quit rent wMob was espresslj declared to be not capable o f M'ollick

enhaaceinent. Tliat as a general principle a gliatwal is not B a d i  K q y .

competent to grant a lease in perpetuity and liia sucoesaors ara
not bound to recognize suoh an incumbrance, was laid down by
the learned Judges o f tbis Oourt in the case of Grant and eke
Court o f  Wards v. Bungshee Deo (1). W e find nothing in the
oiroumsfcanoes o f  tbe case before us to take it oat of the general
rule whioK was propounded in that case. W e must therefore
bold tbat the mukuraree leases were inyalid. It, howeyer,
appears tbab one o f tlie three grantors o f the lease o f a annas
share, mz.  ̂ Madhab Roy, is still alive, being Defendant N o. 7
and that he is still a ghatwal. The learned District Judge has
held that as he alone could not grant a lease for 1 2  aunas share
and as his share in the ghafcwali teaiire is not known in this
case, therefore the lease mast be declared inoperative even, as
against him. W e th int that this must be so, especially as ths
lease is one and indiyisible. W hat eqnitias, if  any, the lessees
may have against Madhab B oy  for recovery o f  a portion o f  the
s^afni or other wise is a question we are not now called upoa to
determine. In  the result the appeal will be dismissed with cos ts.

M, JT. R. Appeal dismissed.
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Before Mr, Justice Bampirti and Mr. Jmiice -PraU,

M O H B N D E A  NA.TH S A R K A B

1901
B IS W A N A T H  H A L D A R .^

Bengal T em w y  Acl t ^ l l l  o j  188S )s. 4Q, cl. {6 )~ U n (h r -m it!a l  'hol<iing 
out u n d e r  a written hctse— Notiae to quU, requm tm  aJ— Notica a t the . 
instance o f  tlis landlord signifying to the uader-raiyat that the landlord  

has ealUd li^on him to q_nU tlielaml, whether sufficietit.

® Apt e^r from Appellate Decree N o / 668 o f ISOOf against the decree o f  
Babtt Kum : Gopal Clwki, Sabordinata Jud ge o f 24-P erg U D n as, dated tUe 
2 ‘2ad o f  Eebtuary 1900, rsversing Oie deoree o f Babu Aptirba Chandra 
(ihose, Munsif of DittinoHd Harbour, tlie 14th of August 1890. 

t l )  (1871) IB W . S .  38.


