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We agree in the view herein expressed. 1901
We think that in the circamstances of this case, the Deputy R

Bruan
Magistrate had no anthority to mnke the orler, which he has mffﬂw

made in this case, an order which had the effect of anllifying the l‘ﬁi'?*“*;}’ AL
decree of the Civil Court.
The rule will accordingly be made absolute,
D 8. HAule made absolute.

APPELLATE CRIMINAL.

Before Mr. Justice Stevens and My, Justice Harington,
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D. Juny, 31,

EMPEROR.* -

Transfer—Application for adjournment of irial Defore hearing—Duty of Court
to grant reasonable adjournment —Refusal to adjeurn triel, effect of on
subsequent proceedings—Cods of Criminad Procedure (Ael ¥ of 1868}
8. 526, cl. (8).

The law doeé not reguire that an application for postponement vnder
sub-g. {8) of 5. 526 of the Code of Criminal Procedure, or an application
to the High Court for transfer, shonld be made within any particulsr
period before the date fixed for the hearing. It requires only that .the
party should notify to the Court befors which the case is pending
before the commeacement pf the !ienring,. his intention to masks an
application for the transfar of the case. If such an intention is notified
at -however short a lime before the commencenient of the hearing,
the Court befors which the cese iz pending is. bound to exercise its
pdwers of postponement or sdjournment without referemce to. any
ppportunity. that the perty might have bad of making s applicalion
8t some sorlier dime,

The refusal to grant such an application for postponement is illegaly
and the whole of the proceedings that follow eannot be supported.

Queen-Empress v, Gagitri Prosunno (hosal (1) followed.  Queen-
Empress v. Virasami (2} distinguished,
Tuz accused, Surat Lall Chowdhry and others, appealed to the
High Court.
# Crimins] Appeal Wo. 871 of - 1801,
{1y (1888)-1. L. R. 15 Cale. 455. (2) (1896) 1, L. R, 19 Mad. 375,
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The appellauts were committed on the 13th July 1901 by the
Sub-Divisional Officer of Begusarai on a charge of dacoity under
s. 893 read with s. 149 of the Penal Code to the Bessions Court at
Monghyr.

On the 18th July 1901, befora the commencement of the trial,
the appellants appliad to the Sessions Judge at Monghyr for time
to enable them to arrange for production of their evidence and to
instruct pleaders to move the High Court for a transfer of the
case under s. 526 of the Code of Criminal Procedure. The
Sessions Judge rejected their application on the ground that he
did not think it proper to postpone the trial at such a stage, as a
large number of witnesses were in attendance and a postponement
would have caused inconvenience to the Court and to the public
and expense to the Government ; that, if the appellants really
wished to move the High Court, they had had ample time before
they made their application to do so. He thereupon ou the same
day proceeded with the tral, and the appellants were convicted
under s. 393 of the Penal Code.

Mr. Donogh and Babu Nogendva Nath Mitter for” the
appellants,

The Deputy Legal Remembrancer {Mr. Leith) for the Crown.

STEVENS and Harizeron Jd. The appellants in this case
have been convicted of dacoity under s. 395 of the Indian Penal
Codo " and have been sentenced to various terms of imprisonment
and amonnts of fine.

The appeal was admitted on the ground that there appeared
to have been a non-complinnce on’ the part of the Sessions
Judge with the provisions of sub-s. (8) of 5. 526 of the
Criminal Procedure Code, inasmuch as before the commentce-
ment of the trial the appellants, who then occupied the position
of accused persons, notified to the Court of Session their intention
to make an application for the transfer of the case under the
provisions-of s. 526 and applied to the Court to exercise its
powers of postponement in order to afford them a reasonable
time for the applicution being made and an order being made there-
on; and the Court refused toexercise these powers, The learned
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Sessions Judge was called upon for an explanation with reference
to the allegutions made in the petition of appeal. with regard io
this matter, and it appears from the explanation which he Lns
submitted, that in fact an application was made by the appellants
on the I1Sth July 1901, which was the date fized for the trial,
for the pestponement of the case, amongst other reasons, to enable
the appellants to apply to this Court for the transfer of the ease.
The learned Sessions Judge says that he did not think it proper
to postpone the trial at such u stage, as a large number of wit
nesses were in aftendance and a postponement would have caused
inconvenience to the Court and to the public and expense to ths
Government, The lewrned Judge observes that, it the appelinuts
really wished to move the Hligh Court, they had ample tiwe to
do so. As we understand, he refers fo the time preceding the
date on which the applieation was made.

It is contended for the appellants that under the provisions of
subss. (87 of s 526 the Court had no option to grant or to refnse
postponement, but was bound to pestpone the case for o rensonuble
tiwe, In support of that contention the case of Quesn-Empress
v. Gayitri Prosunno Ghosal (1} has been eited. We think that
there isno doubt that the learned Sessions Judge was bound fo
grant the application for postponemsnt for a reasonable time,

For the Crown the learned Deputy Legal Remembrancer
‘has referred us to the case of the Queen-Empress v. Virusami
(2) as authority for the proposition that an order for postponement
need not as a matter  of course be granted when thers is
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sufficient time for the application for transfer being wade and |

an order being obtainel thereon.. ¥e observe, however, that

there is an essential difference between the dMadras cuse and the
case now befofe ns, In the Madras case it was held that on the

dute when the application for postponement was made the interval
between that date and the date fixed for the trinl was suffigient
to admit of making an application to the High Court and for
obtaining an order thereon.. In the present case when the
application was made, thers was obviously not time for applying

to the High-Courtand still less for obtaining an order of transfer.

(1) (1888) L L. R, 15 Cule. 435, (2) (1895) L L. B 19 Mad. 275
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before the commencement of the trial, for the application was

Sumar Larp DOt made until the very date fixed for the trial. The law does not
CHO\ZDHRY require that an application for postpouement under sub-s. (8) of

BEMPEROR,
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Dec. 12.

s. 526, or an application to the High Court for transfer, should
be made within any particular period before the date fized for the
hearing, It requires only that the party should notify to the
Jourt befors which the case is pending before the commencement
of the hearing his intention to make an application for the
transfer of the case; and it seems clear to us, that if suchan
intention is notified at however short a time before the commence-
ment of the hearing, the Court before which the case is pending
is bound to exercise its powers of postponement or adjournment
without reference to any opportunity that the party might have
had of making an application at some earlier time, We must,
therefore, hold, as was held in the case of Queen-Empressv. Gayitri
Prosunno Ghosal (1), to which we have referred, that the refusal
to grant the application for postponement was illegal and that
the whole of the proceedings that followed cannot be supported.

‘We therefore set aside the convictions and sentences in this
case, and wea direct that the case be re-tried, We think it is de-
sirable that the case should be tried by another Court and we
therefore direct that it be transferred for trial to the Sessions
Judge of Tirhoot.

D &

CRIMINAL REVISION.

Before Mr, Justice Ameer Al and My, Justice Slazens.
RAM LOCHAN SARCAR

v,

QUEEN-EMPRHESS.*

Hiving and harbouring persons hived for an unlawful assembly, ingredients
of affences of — Proof of unlawful assembly —Penal Code (Act XLV
af 1860 ss. 121, 150 and 187,

# Oriminal Revision Nos, 848 and 849 of 1000,
(%) (1888) 1.-L. R. 15 Calc. 485,



