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W e agree in the view hereiu expressed 
We think that ia the circumstances of tWg case, tlie Dt’ptifcj

1501

KrjfjA
Magistrate liad no aiit'horit,}'' to muke the order, wljitJt he has '  ̂ ^
made ia this case, an order which had the efieet of iinlliijiug the 
decree of the Civil Court.

The rale will accordingly he made ahsohite.
D S. Rule made absolute.

APPELLATE CRIMINAL.

Before M r. Jmlkn Stevens and Mr. Juslke Ilarington.

S U R A T L A L L  C H O W D H R Y  
a.

E M P E R O R .*

Transfer^-Application fo r  adjoarmieni o f  trial 5e/oi-e hearing— Dulp o f  Cm rt 
to grant reasonable adjournment—RefHKol to adjmrn trial, effect o f  on 
gubsequent proceidiiisa—God& o f  Criminal Proaedure (A c( F  o f  1SB3], 
s. sm, cl. (8),

The law <io«s not reqaire tlmt aa appHoalioa for pdstponenieat uBfler 
Bub-B. (8) o f 9. 526 o f the Cotie o f  Gruiiitsal Procedure, or an application 
to the H igh Coart for tranafer, should be made within any partioukr 
period before the date fixed for  the heariag. It requires on!y tbat the 
party should notify to tlie Court b e to a  which the case ia pemdiog 
before tlm ooiumeaeement o f  the hearing,, his mtention to mafce aij 
application for  the transfar o£ the case, I f  soo!! an intention ia ootified 
at however short a liiae before tha cotatasncenMnt o f  the Jjesring'* 

the Court before which the case ia peBding is feoand to exerclte its 
powers o f  postponement or ai^ipurniaeat without referenoe to any 
opportunity thmt tho party might ha,T0 had o f main’ng aa appKcaiion 
at some earlier iiuie.

The refusal to grant such an appHcatiosa for postponeiBeJit is illegals 
and the whole o f  the proceediuga that follow cannot be sapported.

QMeen-Empresa y . Qaifiirt Frosunm  GAosar f I )  fo llow ed . Qim n- 
Em press V irasam  (2 ) digtinguiahed.

T he accused, Sarat Lali Chowdhry and others, appealed to the 
H igh Court.

* Orimiaul Appeal No- 671 o f 1901.

(1) (1888) I. L . R; ,15 Caic. 455. (2) {1816)1 , L*. B, 19 Mud. 375,
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l'>02 The appellants were committed on the lo th  J u l j '1901 by the
Sub-Divisional Officer of Begusai-ai on a eliarge oS: dacoiiy iiiider

OuowDHB\' s_ 3 9 5  j.gad with s. 149 of tlie Peiiul Ooda to the Sessions Court atI',
E m p e r o r . Monghyr.

On the 18th July 1901, before the corameacement o f the trial, 
the appellants applisd to the Sessions Judge at M oughyr for time 
to enable them to arrange for production o f their evidence and to 
instruct pleaders to move the H igh Court for a transfer of the 
case nnder s. 526 o f the Code of Criminal Procedure. The 
Sessions Judge rejected their apijliaatioa on the ground that he 
did not think it pi'oper to postpone the trial at such a stage, as a 
large number o f witnesses were in attendance and a postponement 
■w'Duld have caused inconvenience to the Court and to the public
and expense to the Government ; that, if  the appellants really
vi'ished to move the High Court, they had had ample time before 
they made their application to do so. He tliereupon on the same 
day proceeded with the trial, and the appellants were convicted 
under s. 395 o f the Penal Code.

Mr. Donogh and Babti N ogenira MitteT for ' the
appellants.

The BepxiUj Legal lie  memhrancer (Mr, Leith') for the Crown.

S te y sk s  and H auingtoh JJ. The appellants in this case 
have been convicted of daooity under s. 395 o f the Indian Penal 
Coda and have been jsentenoed to various terms o f iniprisonmeat 
and amounts o f fine.

The appeal was admitted on the ground that there appeai'eil 
to have been a nda-compliance on the part o f the Sessions 
Judge with the provisions o f sub-s. (8) o f s. 526 o f  the 
Oi'iminal Procedure Code, inasmuch as before the commence­
ment o f the trial the appellants, who then occupied the position 
o f accused persons, notified to the Court o f Session their intention 
to make an application for the transfer of the case under the 
provisions o f s. 526 and applied to the Court to exercise its 
powers o f postponeineut in order to afford them a reasonable 
time for the application being made and an order being made thei'e- 
oHi and the Gonrc rofassd to eseroise these powers. The learned
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Sessions Judge was palled upon for an explanation willi reference 10=12 
to the allegations made in the petition o f  appeal with regard to ”̂ “ 5“ ’“  
tltis matter, <iiid it appears from the expUinatiou which he hsis C’howi.mhv 
subinitted, that in fact an nppiioadon was niailo b j the jifspelkista r,sti*tRoi£. 
ou the 18chJuly 190i, which was date tixed for the triiil, 
for the poitjionemeiit of the easf, amongst other reasons, to enable, 
the a[)pellant3 to apply to this Court for the transfer of the case.
The learned Session.  ̂ Jinlge says that he did not thiuk it proper 
to postpone, the trial at such ti stage, as a large miinber of wit­
nesses were in atteaiJauee and a postponement would have caused 
ineouveiiienee to the Conrt and to the public niid expense to the 
Government. The learned Judge observes that, if tije appeliauts 
really wished to move the High Court, they had ample time to 
do so. As we andez’stand, he refers to the time preceding the 
date on which the application was made.

It is contended for the appelhints that nnder the provisions of 
suh-s. (8) of s. 526 the Court had no opiioii to grant or to refuse 
postponement, hat was bound to postpone the case for a reasonttble 
time, la support of that contention the case of Qu£en-I]inprsss 
V. Gajfltri Prosunno Gkosal (1) has heen cited. We think that 
there is no doubt that the learned Sessions Jndge was hound to 
grant the a[iplieation for jiOstponement for a reasonable time.

For the Grown the learned Deptdy Legal Rememhtemer 
has referred us to the ease of ilia Qiieen-JSmp'fess v. .VinMdmi /
(2) as anthority for the proposition that an onler for postponement 
Beed not as a matter of course be granted when there is 
snffieieiii time for the application for transfer heing iiiade imd 
an. order being ohtainei thereon.. ; We observe, ho-w#ver, that 
there is an e&sential difference between the Madnis case and the 
caso now bel’ore ns. In the Hadras caseit was held that on tlie . 
date when the application for postponement was miuie the inten’al 
hetweaii that date and the date fixed for the trial was snffioieut 
to admit of making an application to the Hioh Court and for 
obtaining an order thereon, la  the present ease when the 
application was made, there was ohviouslj hot time for applying 
to ;the High Gourfc and still less for obiaitiing an order of transfer :

(1) (I888i I. L. R, 15 Calf. 455. (2J [ I B W  I. L. 8. 19 Jl/itL 375
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1902 before the commencement o f the trial, for the application "was 
Sun AT L all mads until the very date fixed for the trial. The law does not

O h o w d iih y  i-eqnire that an applicjaiioa for postponement under sub-a. (8) of 
1SMP33KOE. s. 526, o r an application to the H igh Court for transfer, shoald 

be made within any partionlar period before the date fised for the 
hearing. I t  requires only that the party should notify to the 
(^ourt before which the case is pending before the commencement 
o f  the hearing his intention to make an application for the 
transfer of the case ; and it seems clear to uSj that i f  such an 
intention is notified at however short a time before the commence­
ment oi’ the hearing, the Gonrt before which the case is pending 
is bound to exercise its powers o f postponement or adjournment 
without reference to any opportunity that the party m ight have 
had o f making an application at some earlier time. W e must, 
therefore, hold, as-was held in the case o f Queen-Empress'v. (xayitri 
Prosnnno Ghosal (1), to which we have referred, that the refusal 
to grant the application for postponement was illegal and that 
the whole of the proceediags that followed cannot be supported.

W e therefore set aside the convictions and sentences in this 
case, and we direct that the case be re-tried. W e think it is de­
sirable that the case should be tried by another Court and we 
therefore direct that it be transferred for trial to the Sessions 
Judge o f Tirhoot.

D, s.
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CRIMINAL REVISION.

Before Mr. Justice Ameer A li and Mr. Juslioe Skzens.

1901 bam : l o o h a n  s a r o a r
Dee. 12.

QUEEN-EM FRESS.*

Hinng and 7iartour!ng persons hired fo r  an unlawful aaembly, ingredimita 
offences o f~ P r o o f  o f  unlawful aasemhly—Penal Code rAot A L V  

o f  1S60) ss. 141,150 and 161.

»  driiuiDa! Betrision Sos. 848 and 849 o f 1900,

(I) (1888) I . L. B., 15 Gale. 455.


