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APPELLATE CIVIL.

Before Mr, Justice Ghose and Mr. FJustice Bretd,
HEMANGINI CHOWDHRANI
N

SRIGOBINDA CHOWDHURY.?

Landlord and tenani—Notice to quit—Suit for ejectinent—IWhether suit i~
self is sufficient notice—dnnual {enancy.

A raiyat, whose tenancy can only be determined by o ressonable
notice to guit, expiring at the end of the year, is entitied fo claim
 to have a suil for ejectmaent brought against him dismissed on the
ground that he has received no such notice. A decree cannot ba made
in such a case entitling the plaintilf to eject the raivat at the end of o
year mentioned in the decres, subsequent to the date of the institution

of the guil,

Ram Lal Patel v, Dinag Nath Patak (1) vot followed ; Rajendra -

Nath Mookhopadhya v. Bussider REukman Ehondkhar (2) followed.

Tar defendants, Hemangini Chowdhrani and others, appealad
to the High Court,

The plaintiff Srigobinda Chowdhury brought a suit for
khas possession on ejeciment of the defendants from the land
in suit. The plaintiff alleged that the defendants paid rent in
respect of the jote as marfatdars of the original tenant deceased,
that they had no permanent right in the jote, and that the snit

was brought after a notice of ejectment giving six months’

time had been served upon the defendants. The netice wag
dated 26th Joista 1804 B. 8., and its term was six months,

from the Ist Assar 1304 B. 8. fo the last day of &ghran,_

same year, The suit was institated on the 16th Magh 1304; B.S.,
corresponding to the 28th Junuary 1898, :

The defendants Jdenied service of notice and contended that
the suit for ejectment could not be maintained without “service of

# Appeal from’ Appetlate Decree, Wo. 1208 of 1899, against the decres of
Babu Mohendra Nath Mitter, Subordinate Judgs of Pubna and Begra, dated
the 15th of Aprﬂ 1899, raversing the decres of Babu Rebau Eunto. Nag,
Munsif of Pubds, dated the 8th of Septembar 15898. ' :

“ (1) (1895) L L R. 23 Calo. 200 (2) (1876) L. L. R 2 Calo, 146.
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1ant notice. They also contended that the notice, if served; was
e legal and insufficient, being given for improper ﬁm%“,‘fit was
Crowpnzant also alleged that they had a permanent and mouragiright in the
mscomaps jamma, and as the land mentioned in the plaint did not constitute
CUOWDHERY. thy entive jobe, the suil was not maiatainable,

The Munsif held tbat the defendants bad a permanent inter~
est in the disputed land and were not liable to ejectment after
notice to quit ; and that, even admitting that they were so Hable,
the notice proved to have been served was insufficient, as according -
to the plaintiffis’ own case, the annual rentin respect of the.
jote was due at the end of Choitra every year. The suit was
accordingly dismissed.

On appeal by the plaintiff, the Subordinate Judge held that
the bolding was not a permanent one, and that as annual rent
was reserved, the defendants could be ejected at the end of the
year, if the plaintiff suceeeded in other respects. He further
held that though the notice was insufficient, that fact was not.
fatal to the suit; and relying upon the case of Ruam Lal Patak 'v.
Dina Nauth Patak (1), decreed the appeal, and directed that the
plaintif should get khas possession of the land in suit at the end
of Choitra 1306 B. 8. on payment of compensation.

woer | Babu Surada Charan Mitre for the appellants. .
Noe, 10& 20,

Do Asutosh Mukerjee and Babn Prya Sunkar Mozumdar
for the respondent.

Yow. 32 Grese and Brere JJ. This was a suit in ej'echnent. The
Court of First Instance dismissed it, but the Lower Appellate
Court has given a decree to the plaintiff.

The real question that we are called upon to determine 'in this
appeal is whether the notice to quit served upon the defendants,
was reasonable and sufficient and whether the "defendants- are

entitled to huve the suit. dismissed. if such notice was not reason~
a_bie and suflicient.

The notice . with - which we are - concerned bears date the
26th of Joista 1304, and it calls npon the defendants to quit
the land at the end of six montks, namely, on the last day of the

month of “Agraban of the same year 1304, ~ It, however, treats

(1) (1895} L. L. K. 28 Cale. 200,
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the defendants as marfatdars, they baving paid rent from year fo ooz
vear in place of the origiual tenant.

HIEMANGINT
P 1 : e D HGWHIERAN
The suit was brought on the 28th January 189§ corresponding & 401t 1

o the 16th Magh 1304, gnxff}?;r*;rz;
LOWHHTRY.
The Lower Appellate Court has held that the tenancy in the

occupation of the defendunts was an annual tenancy expiring
at the end of the year, and as such the notice served upon them
was neither a reasenable nor o sufficient notice, But notwith-
standing this the Bubordinate Judge bas held that the plainiid
is entitled to get khas possession of the land in suit and that he
should get soch possession at the eud of the year 1308. We
might here mention that that officer has also held that the
defendants have not a permanent interest in the land in question,
nor have they a travsferable interest in it, aud that the land-
lord bas been treating them only as marfatdars. '

In the view that we take of this case, and which we shall
presently express, the question whether the defendants have a
permanent and transferable interest in the property need not be
considered ; and as to the matter of the defendants being treated
as marfatdars by the landlord, no importonce, in our judgment,
need be attached to it, for the simple reason that in this notice
served wupon the .defendants, the landlord practically treuts
them as tenants in occupation of the preperky, and apon that
footing gives them notice to guit the laud. The true question
therefore that we have to defermine is whether the botice in
question was & reasonable and sufficient notice ; and, if it'is not
's0, whether the defendants are entitled to have the plaintifiy” suit
dismissed.

'As already stated, the Sobordinate Judge is of opinion thas
the notice is not sufficient or reagonépble : but he holds at the
same time, that this circumstance is not fatal to the ease, and
that it would meet the requirements of the case, if' the plaintiff
shonld get a decree for ejectment at the end of the year 1308,

Now it seems to us in the first place that, if the tenancy was
an annual tenancy, and.the rent was payable at the end of the
year, as- found by the Cuurts below, the defendants were entitled
to have a notice calling upon them to ‘quit at the end of a 'yvear of -
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1901 the tenancy ; and we agree in the view that the Subordinate Judge
o has expressed, that the notice which was served on the defetidants

HEMANGINT . .
CHOWDHRANI was not a reasonable or sufficient notics,
v, ' B
SRIGORINDA The question then arises whether, if the notice is not reasonable
CHOWDHURY.

or sufficient, a decree may well bé given in this case entitling the
plaintiff to eject the defendant at the end of a year, subsequent
to the date of the institution of the suit., The learned vakil for
respondent has, in support of the view adopted, and the decree
pronouneed, by the Court below, relied upon the case of Ram
Lal Puatak v. Dina Nath Patak (1}, which followed an earlier
case upon the same point, viz, Hem Chunder Ghose v. Radla
Pershad Paleet (2).

We observe, however, that thecase of Hem Chunder Ghose v.
Radha Pershad Palest {2) was not followed in the case of
Rajendro Nath Mookhepadhye v. Bassider Ruliman Khondkhar (3)
decided by a Funil Bench of this Court, in which the correctness
or otherwise of the ruling in that case was considered ; and it wag
there held that in the case of a raiyat whose tenancy could
only be determined by a reasonable notice to quit, expiring at
‘the end of the year, the raiyat was eutitled to claim to have the
‘suit in ejectment brought against him dismissed, on the ground
that he had no such notice. This case does not seem to have
been considered in the case of Ram Lal Patak v. Dina DNath
Patak (1}, And we further observe that in the recent case of
Kishori Mohun Roy Cliowdhry v. Nund Kumar Ghosal (4), a
divisional bench of this Court (TaE CHIEF JUSTICR and BANERIEE .
J.) bas held that in the ocase of o tenancy with an annual rent
reserved, the tenant is entitled to six months’ notice expiring at the
end of the year of the tenancy before he can be ejected. ~In that
case the suit for ejectment was dismissed upon the sole ground that
a motice expiring at the end of the year was not given to the
fenant.

The principle underlying the Full Bench case and the case
last. mentioned, in our opinion; equally applies to this case, The

(1) (1895)) I L. R 23 Calo. 200.  (2) (1875) 23 W, R. 440.
7 (8) (1876) I. L. R. 2 Culo. 148.
{4) (1897) 1. L. R, 24 Cale; 720,
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learned vakil for the respondent has, however, argued that the 1901

dered in the ease of Aishori Molun Roy Chowdhry v, Nund Umosvunast
Rumar Ghosal (2). Whether this was so, wa do not know 3 bnt smq_;é{wm
as already mentioned, the case of Hem Chunder Ghose v. Lladha Cuowontry.
Pershad Paleet {3), a case which was followed in Ram Lal

Patak v. Dina Nath Patal: (2), was discussed, but not followed in

the case of Rajendra Nath Mookhopadhya v. Bassidhur Ruhinan

Khondkhar {4).

As alveady stated this was a case of an annual tenansy, and as

such, the defendants could anly be ejected at the end of a year of
the tenancy.

The notice, therefore, should have called upon them to vacate
at the end of the year, and it is obvious (and so it has been found
by the Courts below} that the notice served upon them is not a
sufficient or reasonahle notice.

1f, therefore, the notice was bad, the suit based upon such
notice shonld, in our opinion, fail.

In this view of the matter we direct that the decree of the
Court below be set aside and the suit dismissed wpon the ground
that the naetice served upon the defendunts was nob reasonable or
sufficient. The appellants will recover costs in all the Courts,

M. N. B. AppeaZ decreed.
{1} (1895) I, L. R. 23 Cale, 200. (2) (1897) 1. L. B. 2¢ Cale.720.
' (3) (1875) 28 W.IR. 440.
(£) (1876) I.Ln R. 2 Cale. 148,




