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BeJ ôre Mr. Justice Ameer AH and Mr. Justice Pratt,

K A LU  K H A B IR
J t i ly h & 2̂ . V.
----------------  JA N  ME AH.

Riparian otaners— Water, right to use of—Irrigation— Relative riglilt o f 
upper and lower proprietors on the banks o f a stream, hattd on custom 
and prescription— Prescription— Custom—Injunction— Dams, eonetruction 
o f—Civil Procedure Code (Act X lV  o f 1S82) s. SO—Suit by some o f  
a class as representative of the class— Parties,

The plaintiffs prayed for a declaration th«t fiie plaintiffs and their 
co-villagers liad a prescriptive right to conserve tlie water o f  A natural 
streamlet passing by their village for the purpose o f  iirignting tlieir 
ngiicultural land, by constructing dams every year during the rainy 
season at a specified place, but allowing surplus water to run out l>y 
the sides o f the dnms. They aJao prayed for a perpelual' iujunelion to 
prevent the defendants, who were riparian owners lower down the 
course, from interfering uith tlie construclion o f dams at the place 
specified. The defendants denied the plaintiffs’ right, and claiiiied a 
nitnilar but exclusive right to construct dams at their village.

Both the Courts below found tliat the plaintiffs had proved their 
prescripiive right, and that it did not interfere with the right of the 
riparian owners lower down the channel. Tlie suit was accordingly 
decreed in terms of the prayer made in the plaint.

Held, thiit the plaintiffs having established their right by prescriptive 
use, they were entitled to the reliefs claimed, and that the injunotion 
decreed in their favour was not unwarranted by law uor viliateJ by 
vagueness and indefiniteness.

Debi Perskad Singh v. Joynith Singh (1 ) distinguished,

field  also, that the plaiutiffs having applied for permission, under 
B. 30 o f the Civil Procedure Code, to sue on behalf ot all parties

® Appeal from Appellate Decree No. 1941 o f  1899, against the decree 
o f Babu Kiirunamoy Banerjee, Subordinate Judge o f Biirdwan, dated the 
I4t|i .July 1899, affirming the decree of Babu Kadareswar iUaitra, Munsif o f 
that District, dated, the 22nd o f June 1898.

(1) (1897) I, L. R, 24 Calc. 865 ; L. li. 24 I. A. 60.



fmvitig the aama intereBt in the suit, iiiul the peniiiaaioii hftving lieen jg o i  
given in fncfc anii n o t i c e s  isaiiod accordingly, the inera  fact tliixt tlio 
order granting tho pannission waa not recorded in the order shoot, K habir

does not vitiato tlie proceedicga. t).
DJiurtpul Singh v. Paresli Nath Singh (1) follow ed.

T he principal defendants, K alu Khabir and otliers, appealed 
to tl>0 H igh Court.

The plaintiffs, Jan Meah and others, alleged tliat there waa a 
natural streamlet existing since time immemorial, -whieli, rising 
from  the villages l?ulnagar, Beldanga and others, passed throngh 
the villages Mitrapiir and B ijoypur, in the Bhahebgunj Siib-divisioii, 
then fell in a southerly direction into the boundaries o f  Arachiii, 
and then after running in iin easterly direction, fell into the river 
K b a r i ; that the said streamlet was tilled with water diiring the 
rainy seiison, and that then, if  the ■water rose up, the plaintilfe, the 
•pro forma, defendants and others, being holders o f  lands -witliin the 
said villages o f  Mifcrapur and B ijoypur, used to conserve water by 
raising bunds in their respective limits, for irrigating their agri­
cultural lauds, but allowing surplus water to ran out by the sides 
o f  the bunds, and that lands within the aforesaid villages were 
irrigated in this wise every year, as a matter o f  right, openly and 
uninterrnptedly from time immemorial, at any rate for ttpwards 
o f  20 years, by  the holders o f  the said lands, by  raising daiiia at 
the place specified in the schedule to the p la in t; that in the year 
1302 B . S „  the principal defendants holding lands in Aracbia ami 
other people, ow ing fco searcifcy o f  water in that year, forcibly 
took out water by cutting oiEi: the bonds ; that this led to certain 
criminal proceedings, which failed, on the ground that the dispute 
was o f  a c iv il nature ; and that the people o f Arachia bad the 
right to irrigate their lands by raising bunds in their village, bat 
that they had no right to cut offl bunds raisjed by the plaintiffs or 
to take oflE water conaerved thereby.

The plaintiffs farther alleged that it was inconvenient to 
make all the persons, ow ning lands in the villages o f Mitrapur 
arid Bijoypur> and mentioned in the schedules to the plaint, co- 
plaintiffs in  the suit, and prayed that notices tnight issue asking

Cl) (1893) 1. L. R, 2l G«lo,̂
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1901 tbei1[i to jo in  ns pliii'ntiff’s, hik) that failiilg tliiit, the suit m ight be
kTlo pi’oceeded willi by Ibo plairiliffs On tbfeif bebal/.

K h a b i r

Jan M A plaintiffs tben prayed— (i)  for a declaration tbat tbey
and others bolding bmils tis £lfore=aid had presoriptive and 
perpetual right to conserve water by raising bunds at the 
place mentioned ; (ii) for a directioh that the plaintiffs might get 
possession of the place ; (iii) for a declaration that the principal 
defeudants and other people o f Aracliia had no right to cut off 
uny bunds in the villages o f Mitrapur and Bijoypur, and for a 
perpetual injunction that they might be prevented from so doing ; 
(«'r) for costs and such other reliefs as they might be entitled to.

The principal defendants, who wer6 the appellants, alleged, 
inter alia, tbiit the suit cotild hot proceed at the instance of the
plaiutiff;<, the procedure laid down in s. 30 bf the Code o f
Civil Procedure not having been foliov\'ed ; that the place men­
tioned in the plaint, where the bunds were alleged to have been 
raised by the! jtlairitifFs, was not a part o f the villages Mitiapuf 
and Bijoyjjut ; that the plaintiifs never constucted anj' bunds at 
that pliico, fior had they Jiny right to do so ; that the plaintiffs 
never irrigated their lands as alleged ; that their claim was 
barred by limitation, as they nevfer bad &ny possession of, 
and never raised dny bund, at the place specified, within a 
period o f  12 Of 20 years ; but tbsit since tiine immemorial, they, 
the defendants, bad a buhd in the confines of Arachia, to the east 
side of the plaintiff’s alleged place, maintained by the defendants 
and other people o f the village.

The Munsif found on the evidence that the portion o f the 
streamlet which passed through Mitrapur and Bijoypur belonged 
either to the talukdars o f both the villages, or belongea exclusively 
to the talukdar o f the former village, and that it did not belong 
to the defendants or to their talukdar; that the disputed bund 
had been in existence for upwards o f 20 years before it was 
forcibly removed by the defendants ; that therefore the plaintiffs 
and their co-villagers had acquired a right in the nature o f an 
easement to maintain a bund at the disputed place ; and that the 
Erection of •such a bund neither interfered with the riparian rights 
o f the defendants, nor prevented the water collecting at their own

lt )2  THE. INDIAN LAW llEPOliTS. [VOL. XXIX.



I n m d .  W i t l i  r e g i n ' J  t o  l l i o  q u c a f c i o i i  r u i s e d  u l o u t  t . h u  p r o c e J t i l ' e  1 9 0 t

p r o s c r i b e d  b y  s .  3 0  o f  t l i o  O c i d e  o t '  { J L v i l  P r o c e d u r e ,  t h e  M u i i w i l  K m . o

t l i o n g b t  t h a t  t h e  i ) t u i n t i l f t i  h a v i n g  a p p l i e d  f o r  p e r m i s s i o t i  v . i i d e r t h a b  K i u b i r  

s e c t i o n ,  a n d  t h e  f a c t  o f  t l i e  i i i s f c i t n t i o n  o f  t h e  s u i t  h a v i n g  b a o u  J a k  M i s a i i .  

n o t i l i e d  b y  b e a t  o f  d r u l n  a n d  b y  a d v o r t i s o a i o a t  i n  t l i o  l o c a l  p n p e r <

B u r d w i i n  B a i i j i b u i i i ,  t h e  o u u s s i o i i  t o  r o o o r d  t l i o  o r d e r  g r a n t i n g  

t h e  p o n n i s s i o i i  w a - 5  p e r h a p d  a  i i i i s t a l c e ,  a n d  t h e  s a i l - ,  c o u l d  n o t  f n i l  

o i l  t i i a f c  g r o n i i d i  T h e  M i i n s i f  a l s u  s u p p l i e d  t h o  i l u f ' o c t  b y  r o c o r d - '  

i i i g  g r a n t  o f  t h e  p e n i i i s s i o n  i n  t h e  j u d g m e n t .  T h o  s u i t  w a s  

n c t ' o r d i n g l y  d c o r c o d  i n  t o n u s  o f  t l i e  s e v e r a l  p r a y e r s  l u a d o  i n  t l i o  

[ i h i i i i t .

0(1  a p p o i d  p r p f e r r e d  b y  t h e  p r i n c u [ i a l  d o f e i K l n n t s ,  U i o  S i i b -  

o ' r d i u a t e  J  u i i g o  a g r o o d  w i f e l i  t h o  U ’ i r s b  t / ' o u r l ,  o u  t h e  m e r i t s  o f  t h o  

c n s o ,  a n d  d i s i r u s a o d  t l u s  a p [ ) e a l .

D r. Hash Behary Ghose, Dr, Asvtossh Mnhar-^ee a u d  Habit 
Bira^ MoHm Majumdai', f o r  t l io  a p [ ie l la i i i -3 .

i ? t t 6 w  i S r i f t a f A  D a s s  f o r  t h o  r 6 s p o u d < i « t u ,

Cw\ adi .̂ rult,

A i \ i ! c m r  A l i  a n d  P k a W  J J .  T h i s  s e c o n d  a p p e a l  a r i s c f !  » n l .  J u h /  2 4 .

o f  a  P i n t  b r o u g h t  b y  t h o  { i l n i i i l i f f H  f o r  a  d e < ' , i a n i ( : i o u  o f  t h e i r  r i g i d ,   ̂̂

t o  e r e c t  a n d  n i a i u t a i t i  a  b l i n d  a t  a  p l a c e  d e s c r i b e d  i n  t l u s  

p c h o d i i l c s  a t l a o l i e d  t o  t l i n  p l a i i i t  a s  k a ^  a m i  f o r  a  p e r n i a i i i ' u t  

i n j u n c t i o n  r e s t r a i n i n g  t h o  d e f e n d a n t . ^ ! ,  o t h e r  l l u u i  tiw pr& form a  
d e f e n d a n t s ,  f r o m  r e m o v i n g  i t  i n  f n f c a r e .

T h e  circu m shm c.es w hioli g av e  rfso to fcho su it a re  as follow  

T h ere  ap p ears to  ba a n a tu ra l stream ltst, %vliiolr ia stn n g  from  
som e v illa g e s  ca lled  B’ u ln a g a r, B e ld a tjg n , &o., in  th e  D is tr io t  o f  
B u rd w an , flow.s in  a  so n th ei'ly  d irectio n  p ast th o  vU lagPs o f  

M itra p u r  nnd J^ ijo y p u r , w here th e  p la in tiffs  h av a tlu^lr h o h lin g s , 
t o j i  A ra c liia  w hore th e  d efen d an ts resid e and h av e  th e ir  c u ltiv a ­

tion', and th o n  ta k e s  an  eo .«ttirlj eotirse th ro o g h  ib e  v i lk g e  hariKuI 

P a ls a n a , w b ete  ii; p in s :  th e  r i t e r  K b n t'i. , I ’b e  p la iid iifs  a lleg ed  
that: dm -ing th e  ra in y  isonson 'when tlio stream  le t is  illled  w ith  
w ater the In h ab itan ts  o f  th e  rip a ria n  v illag es  liav o , fro m  tim e  

: Innnein oriid , h a d  the r ig h t  o f  ra is in g  bm ui, w ith in  the resp eo tiy e  
lii i ji ts , o f  eonsGvVing w ater su ffic ien t fo r ir r ig a t in g  th e ir  lau d s foe 

ttgi-iculfcurtil purposes trad le tt ib g  out the surp] aa w u tir  fo r  th e  iiscl
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1 9 0 1  o f  the holders o f  servient tenements, nnd that they, as the owners 
property lying on the bank o f  this streamlet, had, in aceord- 

K i ia b ir  ance with the above prescriptive and customary right, constructed
Jan Mbah. ^ dam at the place ha which was demolished by the principal

defendants in the year 1302. They alleged further that this dam
was built in this manner every year and that the practice was
observed as a matter of right, publicly and uninterruptedly for 
upwards o f twenty years for the purpose aforesaid, and that the 
defendants have and had no right to interfere with the construc­
tion o f the bumls in question. They stated further that the 
people of the defendants’ village had a similar right to build 
a dam or bund within their own limits for the conservation 
o f water and that they were not entitled to interfere with 
the exercise o f the right on the part of the plaintiffs ; and as 
the right which they claimed was one shared in by all the 
riparian holders of Mitrapur and Bijoypur, the plaintiffs asked 
the Court to grant them leave under s. 80 of the Civil Procedure 
Code. And (hey prayed for a declaration that they and their 
co-villagers holding the lands described in the plaint as kha and 
gah have a prescriptive right based on immemorial practice to 
conserve water by constructing a bund at the place mentioned in 
schedule (Xra) for the purpose o f irrigating their lands {kha) and 
(gah). They also asked that the defendants might be restrained 
from interfering w'ith any bund the plaintiffs might construct 
within the confines o f Mitrapur and Bijoypur.

The defendants in their written statement alleged, inter alia, 
that the place where the plaintiffs claim to erect the ban dwas not 
within the confines o f Mitrapur and Bijoypur as alleged by them; 
secondly, that neither the plaintiffs, nor the pro forma  defendants, 
nor the ryots o f iVIitrapur and Bijoypur, ever constructed a dam 
at that place, and that they had ne.such right, nor had they h%ld 
possession o f the place, nor been in the practice o f biiihling dams 
for the last twelve years. The defendants also denied that the 
plaintiffs irrigated their land with the water of the streamlet, and 
they went on to allege that from time immemorial the defendants 
had “  as usual”  a bund within the confines o f their own village^ 
and that in the event o f any scarcity of water, the people o f that

104 THE INDIAN LAW  HEPORTS. ‘ [VOL. XXIX.



vilhi're csmise lluiir lauds to be irrigated by taking waior from the 1001 
stream. Ka ît

As tlie Gonvts below point out, there is no suggestion in tlie 
written statement that the right claimed or the right which lias J a n  M b a it , 

been found to have been exercised by the phiinfciffs intorforod in 
any way with the enjoyment by the defendants of the water of 
this streamlet. It will be noticed also that in the plaint the 
phuntife baaed their right to conserve water for the irrigation of 
thoir lands by creoting a bund, both on prescriptive and customary 
right. The right on which this action was therefore brought was 
of a mixed character, uttitlior purely prescriptive nor purely 
customary. We mention this in cumnectioa with an argument 
put forward on behalf of the appellants in this Court, to which 
we shall advert afterwards.

The First Court in an extremely careful and well-eonsidered 
judgment,^in which it discussed the law rehitiug to rights of this 
nature in some detail, found in the first jdace that the place wliero 
the plaintiffs claimed to have had their bund, and whore they 
claimed to construct the same, was not within Aruchia. In fact, 
although the defendants had denied in their written statement 
tiiat it was within the confincis of Mitrapur and Bijoypxir, it 
was conceded in the eourse of the trial that ka was within 
the villages within which the plaintifl's have their holdings,
But the contention was that the portion of the streamlet, in 
which the phuntilfs wanted to erect thoir bund, boloaged to 
the talukdar of Arftchia. The Munsif found as a fact upou tha 
evidence in the case that the talukdar of Arachia did. not I'iossess 
the jalkar riglit in the streamlet alongside of the villages of 
Mitrapur and Bijoypiir, nor was ho in possession fchereof. H e  
found furtheMirfthat the portion of the kandar or streamlet which 
passes tln-ongh Bijoypur and Mitrapur belonged either to the 
falukdurs of those villiiges, or, as the thak map shows, exclusively 

: to the talukdar of the latter village. This finding has been prac­
tically aiErmed by the Subordinate Judge and there is no dispute 
about it in this Court. Upon that finding, as the Munsif yery 
properly points out, the plaintiffs have cleaidy a right to use the 
■water of the strearalet for ordinary purposes. Some JSnglish cases 
were referred to, which go, to show that'the ordinar)' purposes in

VOL. XXfX .'J  G A L C D T T A  SERIES. 1 0 5
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K a l u
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J a n  M e a h .

England are limited to personal uses and so forth. In tliis 
country, moreover, the ordinary use to which a riparian holder 
is entitled is not so limited as in England, but apart from that, the 
Munsif found as a fact that the plaintiffs had made out the 
special right which they claimed, viz., the right of damming up the 
streamlet for irrigating their lauds, and that they had exercised 
that right for more than twenty years by erecting the bund, and 
that the use which they had made was consistent with the custom 
prevailing in that part of the country. He referred to the fact 
that there were several bunds of that charactei-, then built by the 
inhabitants of the different villages for the purpose o f conserving 
the water within the confines o f their respective properties. 
He found further that the defendants had not shown that such 
conservation by the erection o f periodical bunds had in any way 
injured them or interfered with their rights as riparian holders, 
and he was of opinion that the right which the plaintiifs claimed 
appertained to all the lands which abutted on the stream including 
the lands in schedule Icha and gah referred to in the plaint, and 
he went on to say : “  Considering all the circumstances I am
of opinion that the plaintiffs, as well as the other inhabitants of 
Bijoypur, are entitled to maintain a bund in the disputed place, 
and that it does not signify whether the right entitling them to 
do so be of the nature o f an easement, natural or customary. ”  
He held further that, as the plaintiffs claimed a right by prescrip­
tion, they were entitled to maintain the action for themselves, but 
if it were a right in which other persons were entitled to sue, leave 
under s. 30 hnd been granted ; that in fact advertisements had 
been issued in one of the local papers and that the provisions 
3f that section were complied with for the purpose o f entitling 
the plaintiffs to maintain the action on behalf o f *^hemselves and 
the otheis concerned. He accordingly made a decree declaring 
the plaintiffs’ right to erect a bund in the disputed place in terms 
o f  the prayer contained in the plaint and for possession o f the 
disputed land for the aforesaid purpose, and also declaring that 
the principal defendants have no right to remove the bund and 
enjoining thenn to refrain from doing so.

On appeal tofthe Subordinate Judge, various questions weria 
raised, but appareiitly, so far as we cau see from the judgment



o f  t h e  Lower A p p e l l a t e  C o u r t ,  n o  q u e s t i o n  w a s  r i u ' . s e d  r e . g n n l i n ' j ;  1 9 0 1

fclie right to tlie portion of tlia 8troa»)let running throagli Mifcra-
pur and Bijoyp'.a", nov as regards the pernnssion granted to ilie K h a i u r

plaintiffs under s. 30 of the Civil Procedure Code. The Lower Jam ME.ut
Appellate Ooarfc lias hold that tho exercise of the right by the
pliiintiffs as alleged by them ia their pliiint for more than twenty
yeiirs had been satisfactorily e.5tabliahed. Ha iihso found as a
fact that, although ordinarily tho holiler of a doiuinant tenement
has up right to interrupt the regular flow of si stream so as to
interfere with the nae of the water by other proprietors or to
infli(3t upon them any in ju ry , it was clear that suoli a r ig h t nmy
be acquired by a grant or untntorrupteil enjoj'niout for twenty
year.Sj which is evidence of t.lie g ra n t .  He in fa c t  i i irorp orates  in
hia ju d g m e n t  tho d ic tum  o f  C h ancellor  I'Ceiit in  bis  CommentarieiA,

and agreeing with tho M"unsif tha.t the user by tho phiintiffa was
not by #ny means of au extraordinary character, but under
the circumstauoos of this case was a right which they had
establi.-ihed both upon pre.scription as well as by custom, ho
fiiBrmed the decree of the Court of First Instance.

The Subordiiiute Judge’s judgmerit luiturally is not so full 
as that of tho Munsif with whom he agreed, and that probably 
has furnished tho reason for thi.9 second appeal.

It  has been contended on behalf of the appellants before U3  ̂
f i r s t ,  that the plaintiffs have not proved their preseripfciva right ; 
second̂  that the leave vthioli was granted under s .. 30 was not 
sufficient, and that therefore the plainiifFs wore not outitled to 
maintain the action on behalf of others, and that a declaration 
based upon custom could not be nuide, beoause it was. not proved 
in the case that others had enjoyed the right which the plaintiffs 
claimed. It also couteiided tliat the terms of the injanotion 
were indefinite, first, beoause the size of the bund tad not 
been indicated ; second, nothing was said as to tho period during 
which the baud should be maintained ; and third, beoause the 
rights of the defendants were not protected.

As regards the proof of the right by prescription claimed 
by the plaintiffs, the Subordinate iJadge no doubt says that “  the 
witnesses for tho plaintiflfa <3o not depose having seen the plaintiffs 
irrigate their hinds with the water of this atreaoi token from tho
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place of llie disputed dam for t\s'enty j^ears ; ”  but he goes on 
to say that they prove the existence o f the dam for more than 
twenty years, and this is stifBcient lo give the plaintiffs the right 
to maintain the dam. As we hare ali’eady mentioned, the plaintiif’s 
claim was based npon a right fonnded on immemorial user as 
well as customary right, that is, the ri<;ht -which appertained 
to the villages abutting on the stream and through which 
the kandar flows. In considering what the Munsif had found, 
it seems to us that the Subordinate Judge, who was affirming the 
judgment o f the First Court, was of opinion that upon the 
evidence it had been clearly shown by the plaintiffs that the user 
which they claimed had been sufficiently and clearly established, 
although some o f the witnesses may not have seen the plaintiffs 
actually irrigating their lands with the water o f the stream. 
Reading the two judgments together, we feel no doubt, that what 
was intended to be found l>y the Subordinate Judge wgs exactly 
what had been found by the First Court.

As regards leave under s. 30 o f the Civil Procedure Code, we 
are o f opinion that, as it was given in fact upon the plaintiffs 
application, and notices were issued in compliance with the plain­
tiffs’ prayer, the mere fact that the order was not recorded in the 
order sheet does not vitiate the proceedings, and in this view we 
are supported by the decision o f Chief Justice P e t h e e a m  and 
Mr. Justice G h ose , in the case of Dhunput Singh v. Paresh Bath 
Singh Cl), where the learned Chief Justice held that the grant o f 
permission under s. 30 may be inferred from the circumstances of 
the case. Here the Munsif finds that in the local paper, the 
Burdwan Sanjibani, the fact that a suit had been instituted by the 
plaintiffs o f the character in question was duly notified, and we 
are of opifiion that the requirements of s. 30 'were therefore 
sufficiently complied with.

Then arises the question whether the right claimed on behalf 
o f the other inhabitants o f the village has been sufficiently 
established. W e are of opinion that upon the findings o f the 
M un sif, which have been substantially affirmed by the Subordinate 
Judge, there can be no doubt regarding the fact that the riparian

• (1) (1893) I. L. R. 21 Calc. 180.



iiolders of tlie villages of Mi Ini pur and Hijoypur were eiiiillad iflOl
■with tlio f)laiatiffs, tlie preeoiii respondoiitsj to tlio right wliicli ka 1̂11 '
■the pliiiniiffs in their pUdut cltiittiedj iiiimely tlie I’igiit to conserve Kmaimb 
■water by building xip dam in tfae stroaralet in question Meah. 
during ibe raiiiy season. The rights of tlioso persons are eo- 
estensiiTe with those of the pkintili's, and regard being had to 
the fact that the plaintiffs have established, in l.lu) opinion o f both 
the Courts IkiIow, that they !uid been iu the hubit of orooting for 
many j'earg past a daio across the streamlet in qoestiou at the 
particidar place mentioned by them for the conservation o f water 
for agricultural purposes, it may bo taken that that right is, aa the 
Munsiff has found it to be, the right of the yilbigers wbo.so 
lands abut on the stream. The case of the Duke of Bedford v. 
liJllis (1) and the other eases cited by the learned pleader for the 
appellants therci'oro do not in our opinion touch thts present case.

The question remains as to the iudefiniteness of the terms of 
the iiijunotion. As we htivo meutiouod, the objections aro of a 
tliree-ibld character. As regard.*? the periodicity of the coixstnic- 
tioii of the band, it is tinneoe.ssary tor us to .'̂ iiy anything, for it 
will be found that in the phant itself it is mentioned that the 
bund is thrown up only during the rainy season.

As regards the right of the appellant. ,̂ it seems to us that the 
way ill. which the case hiis been dealt with, and upon the facts 
found by the Ooiirta bolow, the defendants are sufHeienfcly 
pi-otected. The plaintiffs have established thoir right to take 
the water for irrigating their lands by building a bund in accord­
ance with the custom and user which has prevailed from time 
immemorial, and that right i-s co-ex.tensivo with the right of tha 
other tenement holders—a I'ight wluoh is exercised by tlio, 
defendants themselves as against others. Wo do not see how any 
question regarduig the protection of the rights o f the defendants 
cau arise in such a case.

It was -urged, on the authority of the case of DeU Pershad 
Singh v. Joynath Singh tluit an injunction of such an in- 
defiiiito nature ought not to be granted by the Courts iix th«

(1) (1901) A, C. .I.
(2) (1807) I. L,; 11, 24 Culo. 865 ; L. B. 2-i I. A . CO,
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1901 eKercifiQ- o f their discretion. W e may observe tlmt the c.iso le - 
Kalo  ̂ferred to was o f a special obnracter. There the plaintiffs claimed 

Khabik the unrestricted right of conftructing a dnm and o f taking wattr 
Jan Meah. wilhout any proof tbiit they had ever done so i^efore, or th.t they 

had enjoj ed tba right by prescription or custom. The Court o f 
First Instance and tho Lower Appellate Court had n ade a decree in 
their faYour upon equitable considerations The High Conifc 
holding that the plaintiffs claimed an unrestricted right o f st< p- 
ping the flow o f the stream for the purpose of utilising its water 
to sncb an extent as they might think fit at any time, even if the 
effect of the obstruction was wholly to deprive the defendants of the 
water, dismissed the pliint.iff.-j' suit, and nauirally so becnuse they 
had not either proved custom or the right o f  user. Their Lordships 
o f the Privy Couuc 1 held as follows “  The right-of a riparian 
proprietor to divert and use water for the purpose o f irrigation is 
certainly not understated in the plaint. The right claiilved by the 
appellants in the first conclusion is not less broadly asserted in the 
body o f the plaint, and isneitlier more nor less than a right on the 
part o f an upper proprietor to dam back a river running through 
his land and io impound as much o f its water as he may find con­
venient for the purposes of inigation, leaving only the surplus, if  
any, for the use o f proprietors below. ”  Then they add what is most 

(im portant; In the absence o f a right acquired by contract 
'with the Io\ver heritors or by prescriptive use, the law concedes 
no such right.”  The suit was dismissed because tise plaintiffs had 
failed to make Out any case for the relief they claimed. In  this 
case, both the Courts below have found as a fact that the plaintiffs 
have established that they have acquired by prescriptive use 
the right they chdm ; and we are o f opinion that ia second 
appeal, it is not open to the appellants to question^ .̂;he correctness 
o f tliat finding,

-The Lower Courts have declared that the {plaintiffs are entitled 
to construct the buiid at the place menticnod. That must be 
consistent with what they have been doing for the last twenty 
years and the custom prevailing in the locality. We, therefore, sec 
no reason for complicating matters by endeavouring to define 
uiore particularly the size o f the bund.

Having regard to all the ff,cts and cirnimstancps of casp,
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\VQ are o f opinion tliat tliis appeal onglit to be (liiSUiisMyd and wo U>()1 

aoaoi'diagly dismiss it Yatb costs, liAin
, K lIM H tt

M. N. II . Appeal disnvissea. d,
J an M b a h .
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PRIVY COUNCIL,

NAEBNDRA NATH PAHAliL
r .  iV oi!.'? , 30,

RAM GO BIND PA IU R L. ... ...

[Appeal from the High (Jom't of Jadicakire at Fori William
i n  OeHgal.’j

Evidence A ot ( f  o f  1878) s. IIS — Child— Prsswnplion as to /^atcrniiy o f  child 
born after death o f  hitnb^xud—-Non-actiess, prnnf of-~  Btirdttn o f  proof—
Ilhi'iss o f hushMtd rendering act o f  hegnltimj a child improbable.

T o  robfit tiio I«gal pre.<i!umption niulor «. 1 1 2  o f  tlm jil vidonoe A c j  
(I, o£ 1 8 7 2 ) ,  ifc IB for  thostf, who (iiaputo the pat.urnity of: th a c l i iM ,  to 

prove non-access o f  tlw husUainJ to liin w ife  dvuitig tlw p;irio!i wlieii, 
with roapeot to tlia <hxtQ oT  its  bii'tli, i t  m ust ,  in the  onliuiiry vourss o t  
imturo, li!iv0 boon liogolten,

W l i c r o  n w i f e  c a m o  to  l ie r  Im sb n n i i ’H houao a f e w  d a y s  be£(ii'o h a  died 

an d renm iiiod  tU era up to  t l ie  t im e  o f  Ids Uoivth, a n d  i t  w«.« e l iow ti  t h a t  a 

c l i i ld  Hll'j j jed to  bo  t l i a t  o f  hor  h u a b a m i ,  w aa tUo chiUl o f  t l io  wifts, and 

t b a t  i t  w as boru w i t h in  t h a t i i j i o  n o o e s s a iy  to  g i v e  r iso  to th e  priiBUinptioa 

u n d e r  s .  U 2 ,  t l >0 J u d i s i a l  O o in in i t to o ,  in  t iw  iibsoDco o f  i ioy  evridsucs to  

sb o iv  t h a t  t h e  huabfttid c o u ld  n o t  htive h a d  oom iautio i i  w i t h  b is  w ifa  

d u r in g  th e  t i m e  s h e  w a s  roB idiug w i t h  liiiii, hald  ( r e v a r a in g  ti ia  doc is ion  

oO th e  H ig h  G ou ct )  t h a t  tha  p resum ptioQ  a s  to  th e  p a t s m i t y  o f  th e  oh ild  

g i v e n  by  S. 1 1 2  in n s t  p rav a i l .

T h e  f a c f ^  t b a t  th o  l iu abon d  w a s ,  dtu-ing; t h e  par iod  w it l i i i i  vvluoh th o  : 

obild m u s t  h a v e  i>eaa b e g o t t e n ,  aiiffloriiig f r o m  a fiorious i l ln e s a  w l i i c h  

te r n j in a te d  fa tu H y  sho ' t ly  a f t e r w a r d s  w a s  held,  u n d e r  t h e  oiroiimsitaiiCDS, 

iKit fiufflaioat to r e b u t  tliQ pcQaunjpUoii.

AppBAL froin a daorce (15ih Fobnuiry 1898) of tlia iHgh Ooxirt 
at Oiiloatta, reversing a docreo ('25th Fobruar? 1896.) of the D i s t i i c t  

J udge of Miduapore ia ftivonr of the {ireseui'. appelhuifc.
Pmani: liOEM M.A.OMGHTIM, Sh4MI>, U a v e t ,  UoBKtmoN and

LtN0tt5X%


