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APPELLATE CIVIL.

Before Myr. Justice Ameer Ali und Mr, Justice Prutt,

KALU KHABIR
v

JAN MEAH,

Riparian owners— Waler, right to use of—Irrigation—Relative rights of

upper and lower proprietors on the banks of a stream, based on custom
and preseription— Prescription— Custom—Injunction—Damas, construction
of—Civil Procedure Code (Act XIV of 1882) s. 30—Suit by some of
a class as representative of the elass—Parties.

The plaintiffs prayed for a declaration that the plaintiffs and their
co-villagers liad a prescriptive right to conserve the water of s natural
streawmlet passing by their village for the purpose of irrigating their
agricultura) land, by constructing dams every year during the rainy
seaxon nt a specified place, but sllowing surplug water to run ont by
the sides of the dams. They also prayed for a perpetual injunction to
prevent tlhe defendants, who were riparian owners lower down the
course, from interfering with the construction of daws at the place
epecified. The defendants denied the plaintiffs’ right, and claimed a
similar buf exclusive right to construct dums at their village.

Both the Courts below found that the plaintiffs had proved their
prescriptive right, and that it did not interfere with the right of the
riparian owners lower down the channel. The suit was accordingly
decreed in terms of the prayer made in the plaint.

Held, that the plaintiffs having established their right by prescriptive
use, they were entitled to the reliefs claimed, and that the iujunction
decreed in their favour was not unwarranted by law nor vitiated by

vagueness aud indefiniteness. nn

Debi Pershad Singh v. Joynath Singh (1) distinguished.

Held also, that the plaintiffs having applied for permission, under
8. 30 of the Civil Procedure Code, to sue on bohalf of all parties

© Appeal from Appeliate Decree No. 1941 of 1899, against the decree

of Babu Kuranamoy Banerjes, Subordinate Judge of Burdwan, dated the
14th July 1899, sffirming the decree of Babu Kudareswar Maitra, Munsif of
that District, dated the 22nd of June 1898,

(1) (1897) L, L. R, 24 Calc. 865 ; L. R. 24 L A. 60.
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having the same interest in the sunit, and the permission hrving been
given in fact and notices issued accordingly, the mere fact that the —
order granting the permission was not recorded in the order sheot,
does not vitiate the proceedings,

Dhunput Singh v, Paresh Naih Singh (1) followed.

TeE principal defendants, Kalu Khabir and others, appealed
to the High Court.

The plaintiffs, Jan Meah and others, alleged that there was
natural streamlet existing since time immemorial, which, rising
from the villages Fulnagar, Beldanga and others, passed through
the villages Mitrapur and Bijoypur, in the Shahebgunj Sub-division,
then féll in a southerly direction into the boundaries of Arachin,
and then after running in an easterly direction, fell into the river
Khari; that the said streamlet was filled with water during the
rainy sepson, and that then, if the water rose up, the plaintiffs, the
pro forma defendants and others, being holders of lands within the
said villages of Mitrapur and Bijoypur, used to conserve wnter by
raising bunds in their respective limits, for irrigating their agri-
cultural lands, but allowing surplus water to run out by the sides
of the bunds, and that lands within the aforesaid villages were
jrrigated in this wise every year, asa matter of right, openly and
uninterruptedly from time immemorial, atany rate for upwards
of 20 years, by the holders of the said lands, by raising dams at
the place specified in the sohedule to the plaint ; that in the year

1302 B. 8,, the principal defendants holding lunds in' Avachia and -

other people, owing to scarcity of water in that year, foreibly
took out water by cutting off the bunds; that this led to certain
eriminal proceedings, which failed, on the ground that the dispute
was of a civil nature ; and that the people of Arachia had the
right to ir mgate thelr lands by raising bunds in their village, but
that they bad no right to cut off bunds raised by the plunmtfﬂ or
to take off = waber conserved thereby.

101

1901

I’ALU
Kuasin

.
Jan Mzax,

‘The plaintiffs further alleged that it was inconvenient to |

make all the persons, owning lands in the villages of Mitrapur
and Bijoypur, and mentioned in the schedules to the plaint, co-
- plaintiffs in the suit, and prayed that notices might issue asking

(1) (1898) L L. R. 21 Cule, 180,
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them to join as plaintiffs, and that failing that, the suit might be
proceeded with by the plaintiffs on their behalf,

The plaintiffs then prayed—(¢) for a declaration that they
and others holding lands s dforesaid had prescriptive and
perpetual right to conserve water by raising bunds at the
place mentioned ; (if) for a directioh that the plaintiffs might get
possession of the place ; (iif) for a declaration that the principal
defendants and other people of Arachia had no right to cut off
any bunds in the villages of Mitrapur and Bijoypur, and for a
perpetual injunction that they might be prevented from so doing ;
(iv) for costs and such other reliefs as they might be entitled to.

The principal deferidants, who were the appellantd, alleged,
{nter alia, that the suit could not proceed at tlie instance of the
plaintiffs, the procedure laid down in s. 30 of the Code of
Civil Procedure not having been followed ; that the plage men~
tioned in the plaint, where the bunds were alleged to have been
raised by the plaintiffs, was not a part of the villages Mitrapur
and Bijoyput ; thiit the plaintiffs never constuctéd any bunds at
that pliice, hor had they any right to do so ; that the plaintiffs
never irrigated theit lands as alleged ; that their claim was
barred by limitation, as they bevér lad any possession of,
and nevei raised any bund, at the place specified, within a
period of 12 or 20 years ; but that since time immeinorial, they,
the defendants, had a bund in thé ¢onfinés of Arachia, to the eask
side of the plaintiff’s alleged place, maintained by tlie defendants
and other people of the village.

The Munsif found on the evidence that the portion of the
streamlet which passed through Mitrapur and Bijoypur belonged
either to the talukdars of both the villages, or belongea exclusively
to the talukdar of the former village, and that it did not belong
to the defendants or to their talukdar; that the disputed bund
had bLeen in existence for upwards of 20 years before it was
forcibly removed by the defendants ; that therefore the plaintiffs
and their co-villagers had acquired a right in the nature of an
easement to maintain a bund at the disputed place ; and that the
érection of *such a ‘bund neither interfered with the riparian rights
of the defendants, nor prevented the water collecting at their own
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bund,  With regard to the question ralsed aloub the procedure
prescribed by s 80 of the Code of Civil Procedure, the Munsil
thought that the plaintiffs having applied for permission under that
section, and the fact of the institntion of the suit baving beecu
notilied by beab of draim and by advertisoment in the local papery
Burdwan Sanjibuni, the omission to record the order granting
the pormission was perhaps a mistake, and the suit could not [uil
on that ground. The Munsif also supplied tho defect by record-
ing grant of the permission in the judgment. The suit was
accordingly deorcod in terms of the several prayers made in the
plaint.

On appeal preferred by the principal defendants, the Sub-
ordinate Judgo agreed with the Fivst Courl on the merits of the
casa, and dismissod the appeals

Dr. Rash Behary Ghose, Dr. Asulosh Mukerjec and Bubu
Biraj Mohgn Majumdar, for the appellauts,

Babiu Srinath Dass for the respondents,
Cure ade, vult,

Amuur Arr and Peavr JJ. This second appeal avises out
of a snit brought by the plainliffs for a deelaration of their 1'1 h,
to erect and maintain a4 bund at & place (105%”1;(%(1 in_ the
schednle atlached to the plaiut as ka, and for a pernmiens
injunetion restraining the defendnnts, etber (hau the pre jurnm
defendants, from removing it in future.

The circumstances which gava rise to thesuit are as follow s-e
There appears to be ‘a natural streamlet, which issuing from
some villages called Falungar, Beldanga, &o., in the District of
Burdwan, flows in a southerly direction past the villages of
Mitrapur and Bijoypur, where the plaintiffs have their holdings,
an} Arvachin where the defendants reside and have their cultiva-
tion) and then takes an easterly course through the villige named
Pulsana, 'where it joing the river Khari, The plamhfis alleged
that doring the rainy season when the streamlet is fillad witl
svater -the mh‘mlnt.ant_s of the riparian villages have, from timie
immemorial, had the right of raising bund, within the rospective
Kmits, of conserving water sufficient for irvigating their lands for
ggricultural purpeses and letting out the surplus wathr for the uss
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of the holders of servient tenements, and that they, as the owners
of property lying on the bank of this streamlet, had, in accord-
ance with the above prescriptive and customary right, constructed
a dam at the place ka which was demolished by the principal
defendants in the year 1302. They alleged fuither that this dam
was built in this manner every year and that the practice was
observed as a matter of right, publicly and uninterruptedly for
upwards of twenty years for the purpose aforesaid, and that the
defendants have and had no right to interfere with the construe-
tion of the bunds in question. Thoy stated further that the
people of the defendants’ village had a similar right to build
a dam or bund within their own limits for the conservation
of water and that they were not entitled to interfere with
the exercise of the right on the part of the plaintiffs; and as
the right which they claimed was one shared in by all the
riparian holders of Mitrapur and Bijoypur, the plaintiffs asked
the Court to grant them leave under s. 30 of the Civil Procedure
Code. And they prayed for a declaration that they and their
co-villagers holding the lands described in the plaint as kla and
gak have a prescriptive right based on immemorial practice to
conserve water by constructing a bund at the place mentioned in
schedule (ka) for the purpose of irrigating their lands (khaj and
(gak). They also asked that the defendants might be restrained
from interfering with any bund the plaintiffs might construct
within the confines of Mitrapur and Bijoypar.

The defendants in their written statement alleged, inter alia,
that the place where the plaintiffs claim to erect the bun dwas not
within the confines of Mitrapur and Bijoypur as alleged by them;
secondly, that neither the plaintiffs, nor the pro forma defendants,
nor the ryots of Mitrapur and Bijoypur, ever constructed a dam
at that place, and that they had ne-such right, nor had they held
possession of the place, nor been in the practice of bnilding dams
for the last twelve years. The defendants also denied that the
plaintiffs irrigated their land with the water of the streamlet, and
they went on to allege that from time immemorial the defendants
bad *“as usual” a bund within the confines of their own village
and that in tke event 6f any scarcity of water, the people of that
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village cause their lands to be irrigated by taking water from the
streawm.

As the Courts below point ont, there is no suggestion in the
written statement that the right claimed or the right which hag
been found to have been exercised by the plaintiffs interfored in
any way with the enjoyment by the defendants of the water of
this streamlet. It will be noticed also that in the plaint the
plaintiffs based their right to conserve water for the irrigation of
their lands by erecting a bund, both on preseriptive and customary
right. The right on which this action was therefore brought was
of a mixed character, neither purely prescriptive nor purely
customary, We mention this in connection with an argument
put forward on behalf of the appollants in this Court, to which
we shall advert afterwurds,

The First Court in an extremely carelul and well-considered
judgment,gin which it discussed the law reiating to rights of this
nubure in sowme detuil, found in the first place thut the place where
the plaintiffs claimed to have had their bund, and where they
claimed to construct the same, was not within Arachia. In fact,
although the defendants had denicd in their writton statoment
that it was within the confines of Miteapur and Bijoypur, it
was conceded in the course of the trial that ke was within
the villages within which the plaintiffs have their holdings.
But the contention was that the portion of the streamlet, in
which the plaintiffs wanted to erect their bund, belonged to

the talvukdar of Arachia. The Munsif found as a fact upon the

evidence in the case that the talukdnr of Arachin did not possess
the jalkar right in the streamlet alongside of the wvilluges of
Mitrapur and Bijoypur, nor was he in possession thereof. He
found furthemthat the portion of the kandar or streamlet ~which
passes through Bijoypur and Mitrapur belonged either to the
talukdars of those villages, or, as the thak map shows, exclusively
to the talukdar of the latter village. This finding has been prac-
mcﬂlly affirmed by the Subordinate Judge and there is no dispute
about it in this Court.  Upon thai finding, as the Munsif very
properly points out, the plaintiffs have clearly a right to use the

water of the streamlet for ordinary purpeses. Some English cagses

‘ ‘Were‘réferred to, which go to shiow tlat the ordinary purposes in
8
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England are limited to personal uses and so forth, In this
country, moreover, the ordinary use to which a riparian holder
is entitled is not so limitéd as in England, but apart from that, the
Munsif found as a fact that the plaintiffs had made out the
special right which they claimed, véz., the right of damming up the
streamlet for irrigating their lauds, and that they had exercised
that right for more than twenty years by erecting the bund, and
that the use which they had made was consistent with the custom
prevailing in that part of the country. He referred to the fact
that there were several bunds of that character, then built by the
inhabitants of the different villages for the purpose of conserving
the water within the confines of their respective properties.
He found further that the defendants had not shown that such
conservation by the erection of periodical bunds had in any way
injured them or interfered with their rights as riparian holders,
and he wasof opinion that the right which the plaintiffs claimed
appertained to all the lands which abutted on the stream including
the lands in schedule kkha and gah referred to in the plaint, and
he went on to say : ¢ Considering all the circumstances I am
of opinion that the plaintiffs, as well as the other inhabitants of
Bijoypur, are entitled to maintain a bund in the disputed place,
and that it does not signify whether the right entitling them to
do so be of the nature of an easement, natural or customary.”
He held further that, as the plaintiffs claimed a right by preserip-
tion, they were entitled to maintain the action for themselves, but
if it were a right in which other persons were entitled to sue, leave
under 8. 30 had been granted ; that in fact advertisements had
Leen issued in one of the local papers and that the provisions
aof that section were complied with for the purpose of entitling
the plaintiffs to maintain the action on behalf of +themselves and
the others concerned. He accordingly made a decree declaring
the plaintiffs’ right to erect a bund in the disputed place in terms
of the prayer contained in the plaint and for possession of the
dispated land for the aforesaid purpose, and also declaring that
the principal defendants have no right to remove the bund and
enjoining them to refrain from doing so.

On appeal to{the Subordinate Judge, various questions were
raised, but apparently, sofar as we can see from the judgment
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of the Lower Appellate Uourt, no question was raised regurding

the vight to the portion of the streamlet runuing throagh Mibra~ ~

puwr and Bijoypur, nor as regards the permission granted to the
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Appellate Court has held that the exercise of the right by the
plaintiffs as alleged by them in their plaint for more than twenty
years had been satisfactorily established, He also found as a
fact that, although ordinarily the holder of a dominant tenement
has no right to intecrupt the regular flow of a stream so asto
interfore with the use of the water by other propristors or to
inflict upon them auy injury, it was clear that sueh a right may
be acquired by a grant or uninterrapted enjoyment for iwenty
vears, which is evidonce of the grant. IHe in fact incorporates in
bis judgment the dietum of Chancellor Kent iu bis Commentaries,
and agrecing with the Munsif that the wser by the plaintiffs was
not by pny means of an extraordinary charactor, but under
the circumstancos of this ease was a right which they bhad
established both upon prescription as woll as by eustom, he
affirmed the deeree of the Court of Iirst Instance.

The Subordinute Judge’s judgment naturally is not so full
as that of the Munsif with whom he agreed, und that probably
has furnished the reuson for this second appeal.

It bas been contended on behalf of the appellants hefore us,
Jirst, that the plaintiffs have not proved their preseriptive right ;
second, that the leave which was granted under g.. 80 was nob
sufficient, and that therefore the plaimiiffs were not eutitled to
maintain the action on behalf of others, and that a declaration
based upon custom could not be made, beonuse it was not proved
in the case that others had enjoyed the right which the plaintiffs
claimed. Lt was also contended that the terms of the injunction
“wore indefinite, frst, because the size of the bund kad not
been indicated ; secqnd, nothing was said as to the period duriug
which the bund should be maintained ; und ¢kérd, becuvse the
rights of the defendants were not protocted.

As regavds the proof of the right by prescription elaimed
by the plaintiffs, the Subordinate Judge no doubt says that ** the
witnesses for the plaintiffs donot depose having seen the plaintiffs
irvigate their lands with the water of this stream taken from the
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place of ihe disputed dam for twenty years;” but he goes on
to say that they prove the existence of the dam for more than
twenty years, and this is sufficient to give the plaintiffs the right
to maintain the dam. As we have already mentioned, the plaintiff’s
claim was based npon a right founded on immemorial user as
well as customary right, that is, the right whieh appertained
to the villages abutting on the stream ard through which
the kandar flows. In considering what the Mupsif had found,
it seems to us that the Subordinate Judge, who was affirming the
judgnient of tha First Court, was of opinion that upon the
evidence it had been clearly shown by the plaintiffs that the user
which they claimed had been sufficiently and clearly established,
although some of the witnesses may not have seen the plaintiffs
actuully irrigating their lands with the water of the stream.
Reading the two judgments together, we feel no doubt, that what
was intended to be found by the Subordinate Judge wgs exuetly
what had been found by the First Court.

As regards leave under s, 30 of the Civil Procedure Code, we
are of opinion that, as it was given in fact upon the plaintiffs
application, and notices were issued in compliance with the plain-
tiffs’ prayer, the mere fact that the order was not recorded in the
order sheet does not vitiate the proceedings, and in this view we
are supported by the decision of Chief Justice PEraERAM and
Mr. Justice GHOSE, in the case of Dhunput Singh v. Paresk Nath
Singh (1), where the learned Chief Justice held that the grant of
permission under s. 30 may be inferred from the circumstances of
the case. Here the Munsif finds that in the local paper, the
Burdwan Sanjibani, the fact that a suit had been instituted by the
plaintiffs of the character in question was duly notified, and we
are of opinion that the requirements of s. 30 “ere therefore
sufficiently complied with.

Then arises the question whether the right claimed on behalf
of the other inhabitants of the village bas been sufficiently
established. We are of opinion that upon the findings of the
Munsif, which have been substantially affirmed by the Subordinate
Judge, there can be no doubt regarding the fact that the ripariun

* (1) (1893) I. L. R. 21 Cale. 180.
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‘holders of the villages of Mitrapur and Bijoypur were entilled
with the plaintiffs, the present respondents, to the right which
the plaintiffs in their plaint claimed, namely the right to counserve
water by building up a dam in the stroamlet in question
during the rainy season. The rights of those persons are co-
extensive with those of the plaintitfs, and regard being bhad fo
the fact that the plaintiffs have established, in the opinion of hoth
the Courts below, that they had been in the halit of erecting for
many years pasta dam across the streamlet in question at the
particular place mentioned hy them for the conservation of water
for agricultural purposes, it may be taken that that vight is, as the
Munsiff has found it to be, the right of the villagers whose
lands abut on the stream. The ease of the Duke of Bedford v.
Lillis (1) and the other cases cited by the learned pleader for the
appellants therefore do not in our epinion touch the present case.

The quér'stion remains as to the indefiniteness of the terms of
the injunction. As we have mentioned, the objections are of a
three-fold character. As regards the periedicity of the construe-
tion of the bund, it is unnecessary for us to say anything, for it
will be found that in the plaint itself it is montioned that the
bund is thrown up only during the rainy season.

Ag regards the vight of the appellants, it seems to us that the
way in which the case has been dealt with, and upon the facts

Kuanir
.
Jan Meau,

found by the Courts below, the defendants are suffieiently.

protected. The plaintiffs have established their right to take
the water for irrigating their lands by building a bund in accord-
ance with tho custom and wser which has prevailed from time
immemorial, and that right is co-extensive with the right of the
other tenements holders~-a right which is exercised by the
defendants themselves as against others, Weo do not seo how any
guestion regarding the protection of the rights of the defendants
can arise in such a case,

Tt was urged, on the authority of the case of Deli Pershad
Singh v. Joynath Singh (2), that an injunction of such an ina
definite nature ought not to be granted by the Courts in the

_ (1) (1901) A. C. 1.
() (1897) L Lo R, 24 Cule, 8655 Lo R 24 L A, 60,
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exercise- of their discretion. We may cbserve that the cuse re-
ferred fo was of a special character. There the plaintiffs claimed
the unrestricted right of con:tructing a dam and of tuking water
without any proof that they had ever done so tefore, or th:t they
had enjoyed the right by prescription or custom. The Court of
First Instance and the Lower Appellate Court had n'ade a decree in
their favour upon eqgnitable considerations. The High Court
holding that the plaintiffs claimed an unrestricted right of step-
ping the flow of the stream for the purpose of utilising its water
to such an axtent as they might think fit at any time, even if the
effect of the obstruction was wholly to deprive the defendants of the
water, dismissed the pliindffs’ suit, and naturally so because they
had not either proved custom or the vight of user. Their Lordships
of the Privy Counc1held as follows : ¢ The right-of a riparian
propristor to divert and use water for the purpose of irrigation is
certainly not nnderstated in the plaint. The right claimed by the
appellants in the first conelusion is not less broadly asserted in the
body of the plaint, and is neither more nor less than a right on the
puart of an upper proprieter to dam back a river running through
his land and io impound as much of its water as he may find con-
venient for the purposes of iriigation, leaving only the surplus, if
any, for the use of proprietors below.” Then they add what is most
dmportant :  “In the absence of a right acquired by contract
dwith the lower heritors or by prescriptive use, the law concedes
o such right.”  Thesuit was dismissed because the plainiiffs bad
failed to muke out any case for the relief they cluimed. In this
cage, both the Courts below have found as a fact that the plaintiffs
have established that they have acquired by preseriptive uvse
the right they cluim; and we are of opinion that in secoud
appenl, it is not open to the appellants to questiomihe correctness
of that finding,

‘The Lower Courts have declared that the plaintiffs nre entitled
to construck the hund at the place menticned. That must be
consistent with what they have been doing for the last tweniy
years and the custom prevailing in the locality.  We, therefore, sec
no reason for complicating matters by endeavouring to define
miore particularly the size of the bund.

Having regard to wll the ficts and circumstances of case,
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we are of opinion that this appeal ought to be dismissed and wo 1901
accordingly dismiss it with costs, T Rag
L Kianin
M. N. R. Appeal dismissed,

Y.
JAN MpaH.

PRIVY COUNCIL.

NARENDRA NATH PAHARL I’lgg)-l"
e Now, 7, 30,

RAM GOBIND PAHARL

[ Appeal from the High Court of Judicabure at Fort William
in Bengal.]

Bridente Act {T of 1872) 3. 118— Child— Presumplion as lo paternity of child
born after death of husband —Non-aceess, proaf of— Burden of proof—
Tllness c:‘j husband rendering act of begebting a ehild improbable.

To rebut the legal presumption noder g 112 of the Evidence Act
(I of 1872), it is for those, who dispute the paternity of the ehild, to
prove non-sccess of the busbaud to bl wife dwing te pariod when,

with respect to the date of ifs birth, it must, in the ordinury course of
nature, have been Legotlten,

Where a wife came to her husband's house a few duys before he disd
and remained there up to the time of his desth, aud it was shown thata
child allaged to be that of her Lusband, was (he ehild of tho wifs, and
thiat it was born within the time necessary to give rise to the presumption
auder 8. 112, the Jadicial Committeo, in the-wbsenco of wny evidevos to
show that the husband could not have had eodnneution with bis wife
during the time she was residing with him, Zeld (reversing the decision
of the High Court) that Lhe presumption ae to the patornity of the child
given by 8. 112 mupt pravail.

The fael’ that tho bLusband wag, daring the period within which the .
ohild must lave been begotien, suffering Lfrom a gerious illness which
terminated fatully shortly afterwards was held, under the circmnstances,
vat eullicient to rebut the presumplion.

ArpesLfrom a decree (15th February 1898) of the Bigh Courg
-at Culoutta, reversing a decree (26th Fobruary 1896 of the District
‘Judge of Midunapore in favour of the present appellant.

® Presenl: Lorps Macyaerren, Suann, Davey, Doswurson and
Lasvuey,



