
19C1 sold does lie'in an appeal to the Commissioner under s. 2 of Act 
Bam Tabcck V II  (B, 0 .) o f 1868. I think I  am bound to hold this on the

IlijiaA authority of the cases cited in the referring order, namely, the
Dii,wAn Ali. case of Sadhusaran Singh v. Panchdeo Lai (1) and the case of 
Binnpini J. Tfoylucltlio ^ath Mozumdav v. PaJiav Khan (2 ), The reasons 

given ill these cases for this T i e w  are that in s. 2 o f Act V I [ 
(B . G.) o f 1S80 it is provided that the two Acts X I  o f 1859 and 
A ct Y I I  (B . 0 .)  o f 1)?68, together with Act V H  (B . C.} of 1880 
itself, are ip be read as one Act. By the previsions o f s. 2
pf Act V II (B .C .) o f 1868, an appeal lies to the Commissioner
by a person whp is aggrieved, and whq wishes to complain o f 
any irregularity in publishing or conducting the sale, and by the 
final words o f  the section the order o f the Commissioner in such 
an appeal is final. Nothing has been said before us to-day which 
satisfies me that these reasons are incorrect. Indeed no attempt 
has been made to controvert this reasoning. I  must therefore 
adhere to the conclusion arrived at in those cases.

Of course I must not be understood as implying that no suit 
will lie in a Civil Court to set aside a sale on grounds other than 
that o f  irregularity in publishing or conducting a sale, such as 
fraud, absence o f a good and valid certificate, non-service of 
notice under s. 10, Act V II  (B .C .) of 1880, in such a way 
as to make it binding on the judgment-debtor, or other grounds 
o f the like nature.

M. N. R. Referred lack to. thf Division Bmcli.

[The decision of the Division Bench is reported in the foot^ 
note.*]

(1) (188S) r. L. B. 14 Calc. L (2) (1806) I. L. E. 23 C»!C:. 641.
^ Befor& M r. Justice Banerjee and Mr. Justice Brest.

RAM  T A R U C K  H A ZR A  (D e fh n d a k t No. 2 ) ®. D IL W A R  A H  akd 
June 21 and anothur (P la ik t i f f s ) .  f-

J uly  b.
--------------------  PulUa Demands Recovery A c t {Bengal A ct V l l  o f  ISSO) s, 19— Suit to set

(nid& cl sale in execution o f  a certificate— Bengal A ct I  o f  1S95, ss. 19, 20
—  Act X I  o f  1S59— Civil Procedure Code, ss. 11, 244, 287, S ll , 312, 31S, 
688 (IS ), 59S.

f  Appeal from Original Decree No. 14 of 18P8, ogainst the decvee of 
Biil>n Kedar Nath Uozuimlar, Subordinate Judge of Burdwjii), dated llio 13tK 
November 1897.
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A suit to Betnaiiieii sulft [loM in puforocjinent o f  $ cei’tificiale tKidor (lie 
Publlo Demfiniis Recovery Act is a enit of ticiyi! uptnre, wliiuh is bavttnJ •

vol.. X X I X . ]  CALCUTTA SlCRlKS. J)3

neither by s. 244 l',y b, 3,12 oE tho Co4e o f  Civil Proeedui'«.

Jdsk 21. D ik Anutosh Muheiiee wul Moalavi 8 irnjiil Islam miA Balms ®- 
GoUnda Ohamlm Dey Roy !Ui(i T w it Molmn Dass, for tlie appellant, AlT.

Biibu Ram Chimi MtUer, Lai Mohim Das, Km-mia Sindhu MuJserJee aud 
J'nancndra Natk Bose, fur tha roaponrlmiis.

Ju[j¥ 5. BANEi!.TitK siiul Bhktt JJ. 'J litH appeal arisps out of a 
suit brought by the phiinlifl'a ruHpDnflciitH to H.ot aside a Biile uiuUt (ho 
Public Demauik lleoovury Aot (V II  o f 1880 B. 0 .)  mid to reoovur pon- 
HUBBioii o f ft certain sliaro o f  tlio property boIiI, upon OBtHbiisliincnt of 
tlie jibuiitilfe’ right to llio aamo. Tbs main allegsitiDQa upon wliioh lha 
ftuit ia based aru, that maw/.ri 15nfi,b Kalupaliiir boaririg No, 1S81 on llio 
tiuiji or regialor of tho Biii'ilwaii Oollootonite bclongcil to the jiluiiililfB 
ami liio dofomliuiti) Nuh. 2 to 1), the Hhiiro o f tho piiuntiiia beiiij  ̂ 8 aima»
.‘i giui'Jftfl 1 kiira 1 knititi; thut tiio UoDoutor of lh« Diiitrict lilotl a cortilioato 
niiniiiig tho phiintilfH ami flomo o f  tbeir cio-aharera us dubtors, iiiiii Htatiaf  ̂
that a oortuh) Himi of money was ibio from them as road coia oti accoiiiifc of 
mailed No, liiSL wbioli was orrononusly namod an wtjwua Kathalgiuihi; that 
tlio siilu proolft^Hatiou which fiotitiiiiiud tlio wiino erroiiooos atatomont vviib 
pnblisbtfd in mouxa Kiitiiiilgnclii ii,nil not in moiieu Bagli Kuhipahnr, iiiid 
owing to tliis want o f  duo publioatioi), Bagh KubipahM’, wliiuii wati worth 
Kh, 25,000, was Bobl only for R«. 165 iiud that tho sala wns fraudiiJenfly 
broug-lit about by d(jfon!hujt,s 3 and 4 who bought the property in tlio nanie 
of dufoaiiaiit No. 1 and thon luada him oxisciito a roluaso iu tlio niuno of 
thuir roliitivo dcifenibint No. 2.

T h o  doEcndant N o .  2 in Ii Ib w r i t te n  s tu to in e n t  c la im o d  to  bo tho roal 
puroliiiHer a t  tliQ salo  in  qiiOMfioti, denied tlia phdiitiiEi)’ n ileguiiono n boiit  () je  

nou-Borvieo o f  tlio uiUo pi 'oolaniiUion and tho value o f  th e  p ro p e r ty  wold ; and 

urged t h a t  tba salo  w as  valid. DefeuibuitH  No. 8 » i id  4  d e n ied  th e  a)l«g’t4 ion  of.  

f r a u d  and disoltunied all co u u o o t io n  w ith  tl ia eala tvad purohasev D e f e n d a i i t  

No. S ,  wlio w as o n e  o f  tho d e b to rs  n a m e d  in th e  oortificftto, atipported t l ie  

plaiiiUJfB. Arid th e  S e c r e t a r y  o f  S i a t »  fo r  In d ia ,  w h o  w as  m a d e  a  dofandutit , '  

ndnuttBii  th a t  tjji« side wua bad fut' w a n t  o f  d u e p u b l ic a t io n  o f  t h e  Bale p r o '  

ch in n it ion ,

The first Oonrt found that the idlegalioti o f  fraud was not proved,' 
that defeudant No. 2 wos the real purehneer at tlia anetioH sale, that tha sale 
proohunation Vvae pnbiislied in Kathulgiieiti asd not in Bagh Kalapaliw, and 
tiirtt the property was sold in oonBaquoncQ at aii inadaqnate price ; and 
followiiig the case o f  Bamlogan Ojha v. Wiawani Oj Im  {I) ,  it get tiaide 
tho sale and g'uvc the pb<iiitifl:« a decrse for possession o f the Biiare olainsed.

Againul thut decree defendant No. 2 iuia profunod liiiu appeal. Ths

(1) (138(3) I. K  II. 14 aiik. 9,



1901 appeal w hs lieiud by Mr. Justice B a m p in i and Mr. Justice P r a t t ,  and ua 
these learned Judges differed in opiuiou upon the queslion whether tlo

96 t h e  INDIAN LAW RKP0UT8. [VOL. XXIX.

liAM î̂ ARtlOKHazra ■muiiitiiiuable, the case lias beeu referred to us under s. 575
t,. o f the Code of Civil Procedure. At the first hearing before us, it appearing 

DiliWAK A u . iliat tliere was a conflict o f decisions in tliis Court upon one o f  the questions 
that arose in the case, namely, the question wliotlier a civil suit lies for setting 
aside a sale held in enforcement o f  a cerlifioate under Act VII of 1880, B .C., 
on the groun<l o f tiie sale being vitiated by material irregularity leading to 
injury or whether the only remedy o f the debtor lay in an appeal to the 
Couiinissiouer under s. 2 of Act VII o f 1868, B. C., we referred that 
question to a Full Bench for determination. A nnijority o f jhe Full Bench 
having answered the question in the manner foltovving, namely, that s.
2 o f Act VII o f 1868 B. C., is no bar to a civil, suit, the case now comes 
back to us for deteriuinatiou.

The learned vakil for tlie appellant very properly says that he is not 
piepared to question the correctness o f the finding o f the first Court, 
which has been upheld by the two learned Judges o f this Couit, who 
iieard this appeal in the first instance, that there was ni) puyication of 
the sale proclamution in Bagh Kalapaliar, the property sold ; nor does he 
dispute the correctness o f the view taken by Mr. Justice P r a t t ,  as to the 
value of the property, that “ at tlie lowest estimate it must be worth 
Ks. lUjOOO to Rb. 12,0u0. ”  The only contentions now raised before ua oi» 
behalf o f the appellant are, first, that upon the facts, this case does not 
couie within the principle laid down in Ramlogan OJha v. Bhawani Ojka 
( 1) and second, that this suit is not one o f a civil nature within the meaning 
o f  s. 11 of the Code of Civil Procedure, and even if it is, it is barred by 
ss. 244 and 312 of the Code.

In support of the first contention, it is argued that the principle upon 
which the case o f liamlogan Ojha v. Bhauiani Ojha (I ) is based is that when 
one property is advertised for sale by public auction, and a different property is 
sold, the sale is an absolute nullity ; but that principle is not applicable to this 
c a s e ,  as here the property advertizeil for sale was Estate No. 1381 o f the 
Burdwan Collector’s Touji, and that was the property sold, the fact o f 
the sale proclamation giving the property a wrong niim«, mouza Kathalgachi, 
instead of its correct name, moMsra Bagh Kalapahur being altogether imma
terial. That no doubt is tlie view taken by Mr. Justice K a m p in i, hut with all 
respect JEor the opinion of that learned Judge, we are unable to assent to it iu 
this case. We think, in concurrence with the Court below and with Mr. 
Justice P r a t t ,  that the misdescription in the sale proclaniHtion in this case 
brings it quite witliin the rule laid down iu the case o f Ramlogan Ojha v. 
Bhawani Ojha (1). S. IS) o f Act VII o f 1880 (B. C.) uniler which the sale in 
questioi^ was held, makes the practice and procedure provided by the

(1) (,1886) 1. L. R. 14 Calc. 9.



Oolio o JE C ivi l  Proue<lure iipplici ibla to  auch suWs nrid b. 287 o t  Ilia 1 ! J0 I

Coile o f  Civil Fi'oouiluro rociuireB tlmt the aula proolumatioii siiouUI speuU'y -
,  , I, r> B am T akuok

the proim rty aa iaii'ly uud itocuriitoly uH jioHBible ; am i “  racgaort U uveli, H azua

Tiuissi No. 1381, juc/iai Kiitliiilgnolii,”  the descrit>tioti ia the sale procluuia- i;,
tiou in this aiiaa, wi»8 n e i th e r  uu uooariite iior u f'tih- d e s cr ip t io n  o f  mehal A l l .

Bagh Kahipabur, Tiiuzi No. 1381, Parguuu llaveli, tbe property sold, Aa
«Htate is gnuei’ttlly know u and reoognisied by its m uao and n o t  b y  i t s  T a u a i

miiabor, which even the owii*jr o f  it may not always carry in his recoliootioii ',
imd tlio daBcriptiou given in th« sato pi'oclaumtiou auist have led most
puoplu to Ihiuk that mfi/tfli Kiithiilgiiclii vviiH tho property that was going
bo sold ; tha  f a c t  o f  tlio tauzi n u m b e r  g iv e n  not  oorroHpoiidiug to  th e

me/tceil, b e in g  e i th e r  n o t  a d v e r t e d  to, or not coiiaidorod m atei i t t l .  T h e  firs t

c o n t e u t io n  o f  th e  appt jl la iit  wuist iheroEore f a i l .

The BBcond oouteutiou has tbreo briiiichoti.

A s  to  tlio f lrs t  b r a n c h  o f  th is  contfsntiuu, niinsoly,  t h a t  th is  su i t  is  

n o t  a s u i t  o f  a c ivil  uaturo w it l j i i i  tl io  m e a u iu g  o f  s. i l  o f  th e  C od e o f  

O iv i l  P roct jd ure  and n ot  c o g n iz a b le  b y  th e  Oivil  C ou rt ,  i t  ia e n o u g l r  to 

nay t h a t  up a u t h o r i ty  huB b een  oitod in  i ts  Bupport, an d  w e  Bee no reaaoii 

for h o ld in g  th at  n su i t  to  Bet aHide au ir fe g u la r  s a le  o f  t h e  p la in t i i la ’

pri’po ity  in B u tia fac t ion  o f  a d o b t  i» u o t  a  s u i t  o f  u c iv i l  n a tu r e .

Tho aecoud bi'iinoh o£ the second oontoutiou, uamely, that the suit
>8 barreil by b, 'Mi o f  the Civil Frocodnro Code, is equally uutenublo.
15, 19  o f  A c t  V I I  o f  1 8 8 0  ( B .  0 . ) ,  whioli  in rtilieil upon in  ita support,  

m a k e s  th e  p ra c t ic e  au.l  p roced u re  prov ided b y  th e  Oodu o f  C ivil  P ro c e d i i re  

in re s p e c t  o f  sa le s  in e x e cu t io n  o f  dcer«eii  aud co rta iu  o t h e r  m u t to r s  iippli- 

cubiu t o  executiot)  isHued uiuler th a  P u b l ic  DauuindH l iu c o v e r y  Act o f  1 8 8 0 ,

But tho Hoope o f a, 244 does uofc couceru uuj o f thoae inuttoiB,

The third braiioh o f  tho aeeond coutentiim, unmcly, that Ilia unit ia barred 
by s. 312 o f tli0 Code o f Civil Frocoilmo, desaiVos »  little 'm ore ooii- 
aideratioii. Jt might seem at lirat sight that tho proceduie provided by the 
Code which is wade applicable to sales uuder the Publlo Deiimuds Kecovery 
Act by a. 19 o f  tho Act, incluilus a. 312 o f tha Oode. But tho ooa-., 
teniiott is oppoMad to tha o»«o o f  llaiulogan Ojha v. Bkawuni Ofha {\)\ 
whicli we are <bt)uud to follow  so long as it is not overruled by a Full 
Bench o f this Court or by the Privy Council Moreover, as poiuted out io 
tbe case juBt referred to, what 8, 19 o f  Act V ll o£ 1880 (B, U.) makes upplr- 
cablo to sales utider that Aot ia the Procedure, provided by tho Code o f  Gtvil 
Procedure ill aarryiug out executioji sales to their Qompletiou, and not the 
Huppletaeutiiry prooeiluia provided for eoquiritig into upplicatioua for setting 
(iside ualea, our tlia further piovision in ». 312 pfohibitiug snitH,

It is ar̂ 4Ubd that the (jBuiBiou o f the Full Baiioh iu Bkkanibhur Ijaidar. 
v. Bmomali Ilaldaf (2), by hoUliiig that a. iilti o f  the Coda o f  (Jivil

U ) I  U  li, U  dale, 0. (2): <1809} I. U  i  26 Calc. 114. :

v o l . .  s :x t x . ]  OALO’UTTA SKKIKS. iJ7



J90J Prtoeilura npplies to sules uncier tlm Pulilio Demonds Uecosjery Act o f 1880, 
lias ill effect overrql^A lianilogan 0/ha v. Bhamani OJha f l ) ,  smi m ide
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applicable to ^ucli B ales. do not consider this argtiiiiBiit BOiiijd.
•* Tlieie is,”  as I observed in my judgm ent* in the Full Bench (Jase just 

D im yar A u , i( j „  „ ,y  opioian a clear distiuctioo between tlia proceedings
leariing to tlie Bftle and to its completion by tlio griuit o f  n certifioats o f  a^le 
to the auclipQ putclmser and aepariUe and nntngonistie, thongli siiniiltaneouB, 
proceedings inslitated by a ju Iginent-debtor, or by a decree-hoidev or l>y » 
Ihird pnrty, to hsve the sale set aside.’ ’

But, if  any doubt remains upon the language o f tlie law, it will be 
removed when we look to tlie reason o f the thing. A ct V II o f 1880 (B. C.) 
was intended to proviile a summary mode for the realisfitioa o f  eertnia public 
demands by aathoiiaiag revenue officers to file certificates o f those demands 
being due, which are to have the force and effect o f decrees, and hj> providing 
that those ofificera may enforce their certificutea liy the prqcedlire provided 
by the C oijeof Ciyil Procedure for execi(tion pf decrees for iponey. But jt 
liy i]Q means follows (hat Ihe Legislature intended that the rule in s. 312 o f 
the Code, prohibiting a civil suit; far setting aside ap. e^epiitioR sfje, should 
apply to sales held tq enforce such certificates.

The Coda o f Civil Procedure, while proJiiiWting a qivil aiiit to set aside 
nn execution sale, provides, aguiust 3Q order setting aside or refusing to act 
aside such a sale, (See s , 588, q). 16) an appeal which may B om e lim e s  lie to 
the High Coi)rt, and a further appeal (See a. 595) to the Privy Council, ^Yhero 
the vj\lue o f the subject matter in dispute comes up to the appealable ninount. 
In the absence of any aupli prqvisioa ia the Public Demands Recovury Act 
o f  1880, wpiild it be reasonable fq suppose that; tlie Legislature intended to 
bar a civil suit for setting aside a sale under that Act, when such a suit ia 
allowed in the caae o f a sale for arrears o f Qoverament revenue under Aot 
X I o f 1859 ? We think not.

It ia argued that s, 2Q o f  Act I ofi 1895, D. 0., the Public Demands 
Recovery Act now in force (as araeiuled by Act I o f 1887 B. C.), makes 
s. 311 o f the Code of Civil Procadure expressly applicable to sales 
under the certificate procedure, and that this shan’ s that the Legislature 
intended s, 312 to lie applicable to sales undep the A ot*»f J880. But 
this argdment is, in oar opinion, not eound. S. 20 o f  the new Act by 
referring O nly to s. 311 of the Code shews by implication that the 
provision in s. 312 prohibiting a civil suit is not intended to apply to 
sales undor the Act. Nor does the language o f s. 19 of the present Act 
go further than that o f  the Act pf 1880. The inference deducible from 
the change in tlie law, bo far as it has been changed, is incur opinion rather 
adverse to the appellant’s contention than ia its favour, 

judgment o f  Banei jee J.

( 1 ) ’(1880) L L. li, 14 Calc. 9.



Wo cannot hold that the jurisdiction o£ tlie Civil Court to entertain a 1901 
suit has been taken away by implication in the case. -------------

For all these reasons we think the third branch of the second contention 
o f  the appellant must also fail. j;.

On the merits we have already held that the sf̂ le in quesition was grossly 
irregular, one property having been advertized for sale and adiiferent property 
sold. Indeed, we may go further and hold that the officer of the Court had 
no authority to sell the property tlint hns been sold. And there cnn be no 
question that the petitioner 1ms sustained substantial injury, property worth 
at least Rs. 10,000 having been sold for l!s. 165. That being so, the sale 
has been rightly set aside by the Court below.

Before concluding, we would observe that for a small ŝ rrear o f Rs. 131-5 
annas stated in the certificate (Ex. 14), as due on account o f road cep  ̂ o f a 
vioifsa erroneously narned K{ithalgachi, a vahiable property of the dpbtors 
worth at least Ks. 10,000 has been sold without any pv"pev sale prpclamation, 
without the observance of any o f  that caution as to'the necessity for wliich 
their Lordships o f the Privy Council in Jiaijiiath Sahai v, Ramgut Singh ( 1) 
remurk : 5'bsy entirely concur in the o(j3 ej valion^ regarding the necessity
for caution in sales o f thig description })y public officers with wliicji the 
Judges of the High Court conclude their judgment.'’

In the result then we concur i c  the view taken by Mr. Jnstioe P r a t t ,  and 
this appeal must therefore under s. 575 o£ the Code of Civil Procedure 
be dismissed, and the decree of the Court below affirmed vi'ith coots. We 
assess the hearing fee in this Court at Rs. 850.

M, N. B. Appeal dismissed.

(1 ) (1896) I. L. R. 23 Ci.Io. 775.
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