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sold does lie’in an appeal to the Commissioner nnder & 2 of Act
VII (B. (W) of 1868. I think I am bound to hold this on the
authority of the cases cited in the referring order, namely, the
case of Sadhusaran Singlk v, Panchdeo Lal (1) and the case of
Troylucklio Nath Mozumdar v. Pahar Khan (2). The reasons
given in these cases for this view are that in g 2 of Act VII
{B. C.) of 1880 it is provided that the two Acts X1 of 1859 and
Act VII (B, C.) of 1868, together with Act VII (B, C.) of 1880
itself, are to be- read asone Act. By the i»rovisions‘ of s. 2
of Act VII (B.C.) of 1868, an appeal lies to the Commissioner
by a person who is aggrieved, and who wishes to complain of
any irregularity in publishing or conducting the sale, and by the
final words of the section the order of the Commissioner in such
an appeal is final, Nothing has been said before us to-day which
satisfies me that these reasons are incorrect, Indeed no attempt
has been made to controvert this reasoning. I mugt therefore
adhere to the conclusion arrived at in those cases.

Of course I must not be understood as implying that no suit
will lie in a Civil Court to set aside a sale on grounds other than
that of irregularity in publishing or conducting a sale, such as
fraud, absence of a good and valid certificate, non-service of
potice under s, 10, Act VII (B.C.) of 1880, in such a way
as to make it binding on the judgment-debtor, or other grounds
of the like nature.

M. N. R. Referved back to the Division Bench.
[The decision of the Division Bench is reported in the foot-
note.*]

(1) (1886) I. L. R. 14 Cale. 1, (2) (1826) T. L. R, 23 Calc. 641,
% Before Mr. Justice Banerjee and Mr. Justice Brett.
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A guit to set naide n salg held in enforcainent of & cectificate under the 1001

Publiy Demands Recovery Act is o suit of g oivil npture, which is bayred PP,
neither by s, 244 nor by 8, 312 of the Code of Civil Procsdure. ATIA‘,/‘A‘:XN‘!‘

Juse 21, D Asytosh Muberice and Moulavi Sirajul Islam and Balus
Gobinda Chandre Doy Roy and Tarit Mohun Dass, for the nppellant,

Babu Ram Churn Mitter, Lal Mohun Dus, Karune Sindhu Mukerjee and
Juuncndra Nath Bose, for the respondants.

Jury 5. Bawensee and  Brerr  JJ. Mhis appesl arises out of a
suit brought by the pluintiffs respondents to mot aside n sale under the
Pablic Demauds Recovery Act (VII of 1880 B. C.) und to recover pos-
session of a cortain sharc of the property sold, upon estsbiishment of
the plaintiffs’ right to the swme. The muin allegativne npon which the
suit in based are, that mowwa Bagh Knlapahar beaving No, 1381 on the
touji or registor of the Buwrdwun Gollectorate belonged 1o tho pluintiffs
ad the dofondnnts Now. 2 to 9, the shure of the plaintifs being 8 annas
3 gundes 1 kara 1 kranti; that the Collecter of the District filed a corlificato
maming the phintiffs and some of their co-sharers ng debtors, and atatling
that a certuin amun of money was duo from them as road cess on nceount of
mehel No, 1881 which was erronesusly unmed o mouze Kathalgaehi; that
the aalo proclawation which couteined the samo erroncons statoment wns
prblishied in mouza Xathalgachi and wot in mouze Bagh Kalapaliar, nnd
owing to this wunt of due pnblication, Bagh Kalupahar, wlich was worlh
Iy, 25,000, was sold only for Rs. 165 nud that the sals wag feandidently
brnught‘ubmlt by deforedants 3 and 4 who bonghi the property in tho nawme
of defondant No. 1 and then made him exeeute a releaso in the name of
thuir relative defondant No. 2. a

The defendunt No. 2 in his written statement claimed to be tho real
purchaser at the snlo in question, denied the plaintiffet allegutions alout the
nou-gervice of the sale proclhimation and the value of the property sold ; and
urged that the sale was valid, - Defondants No, §.and 4 denied the allegndion of
frand and disclnimed sll connection with the ssle and purebase. Defendunt
No. 8, wlho wus one of the debtors named in the cortificate, supported the.
plaintiffs,  Antd the Seeretary of State for Tndin, who was wade a dofenduat,
adinitted that the sale was bad foi want of due publication of the sale pro-
clamation, ' »

The fivst Conrt found that the allegnlion of froud was not proved,
that defendant No. 2 was the real purchaser st (e angtion sale, that the snle
proclunation was published in Kathulgachi and not. in Bagh Kalapalar, snd
that the property was sold in ‘consequonce at au inadequate price; and
following the case of Ramlogan Ofka v. Bhawani Offe (1), it set aside
the sale and guve the pl:iinﬁﬂfs a decres for possession of the shave claimed.

Agningt thut decree defendant No. 2 lus preforred this appeal, The
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appeal wus heard by Mr. Justice RampiNi and Mr. Justice Prarr, and us
these learned Judges differed in opinion upon the question whether the
suit was -maintainable, the case has beeu referred to us under s. 575
of the Code of Civil Procedure. At the first hearing before us, it appearing
that there was a conflict of decisions in this Court upon one of the questions
that arose in the cuse, namely, the question whether a civil suit lies for setting
aside a sale held in enforcement of a certificate under Act V11 of 1880, B. C.,
on the ground of tie sale being vitiated by material irregulurity leading to
injury or whether the only remedy of the debtor lay in an appeal to the
Cominissioner under 8, 2 of Act VIIL of 1868, B. C., we referred that
question to a Full Bench for determination. A majority of the Kull Bench
having unswered the question in the mnuoner following, bamely, that s.
2 of Act VIL of 1868 B. C., is no bar to a civil suit, the case now coties
buck to us for determination,

The learned vakil for the appellant very properly says that heis not
prepared to question the correctness of the finding of the first Court,
which has been upheld by the two learned Judges of this Court, who
heard this appeal in the first instance, that there was no publication of
the sale proclamation in Bagh Kalapabar, the property sold ; nor does he
dispute the correctness of the view taken by Mr, Justice Prarr, a8 to the
value of the property, that “at the lowest estimate it must be worth
Rs. 10,000 to Re. 12,000.” The ouly countentions now raised before us on
belialf of the appellunt are, first, that upon the facts, this case does not
come within the priuciple laid down in Ramlogarn Qjka v. Bhawani Ojha
(1) and second, that this suit is not one of u civil nature within the meaning
of 8. 11 of the Code of Civil Procedure, and even if it is, it is barred by
s8. 244 and 312 of the Code.

In support of the first coutention, it is argued that the principle upon
which the case of Rumlogan Ojha v. Bhawani Ojha (1) is baved is that when
one property is advertised for sale by publicauction, and a different property is
sold, the sale is an absolute nullity ; but that principle is not applicable to this
case, 18 here the property advertized for sale was Estate No, 1381 of the
Burdwan Collector’s Touji, and that was the property sold, the fact of
the sale proclamation giving the property a wrong name, moyza Kathalgachi,
instead of its correct name, mouza Bagh Kalapalinr being altogether imma-
terial. That no doubt is the view taken by Mr. Justice RampINI, but with all
r;aspect for the opinion of that learned Judge, we are nnable to assent to it in
this case. We think, in concurrence with the Court below and with Mr,
Justice PrarT, that the wisdescription in the sale proclamation in this case
brings it quite within the rule laid down in the case of Ramlogan Qjka v.
Bhawani Ojha (1). S. 19 of Act VLI of 1880 (B. C.) under which the sale in
questioy was held, mukes the practice and procedure provided by the

(1) (1886) L L. R. 14 Cale. .
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Code of Civil Provedure applicable to such sales and u, 287 of the 14601
Code of Civil Procedure reguires-thut the sule proclumation should specify EE&“:P;:U—&
the property as fuirly and socurately as possible ; and ¢ Pargana Haveli, ™"y, 0
Tauzi No. 1381, mehal Knthalguehi,” the description in the sale proclawa- V.

tion in- this cuse, was neither un nccurste nor u fulr deseription of mehal DILWAR ALL
Bugh Kalupabar, Tauzi No, 1381, Pargana Haveli, the property sold. An

entate is geoerally known and recognized by its name - and not by its Tansi

nunber, whick even the ownsr of it may not always carry in his recolleotion ;

and the description given in the sule proclamation must have led most

preople fo thiok that mehal Kuthnlgachi was the property that was going

bo sold ; the fuct of the tauzi number given not corresponding to the

mehal, being eithier not sdverted to, or not considered inaterinl, The st

contention of the nppellunt wust therefore fail,

The second contention Los three brunchos.

As to the first branch of this contention, namely, that this euit in
not u suit of a civil pature within the menbing of 8. 11 of the Code of
Civil Procedure und not coguizable by the Civil Court, it s encugh to
way that uwo authority hus boen cited in it support, aud we see no reswon
for holdiug that a suit to set aside au irregular sale of the pluintiffs”
propeity in gatisfuction of a debt Iz not & suit of a civil nuture,

The second bunnch of the sscond conteution, namely, that the suit
is barred by 8. 244 of the Civil Procedure Code, is equully untenuble,
5, 19 of Act VLI of 1880 (B. C.), which is relied upon in its support,
mukes the practice and procedure provided by the Code of Civil Procedure
in respect of ssles in execution of doeorees aud vertain other noutters appli-
¢nblo to execution issued under the Public Dewands Recovery Act of 1880,
But the scope of 8, 244 doen not concera sny of thoss mattors,

The third branch of the secoud contentivn, nnmely, that the suit is barred
by 8. 312 of the Code of Civil Proceluie, desérves & littls more con.
siderntivn,” It might seein wt first sight that the procedwe provided by the
Code which s mude applicabls to sales anider the Public Densaids  Recovery
Act by s 19 of the Act, inclulés s, 812 of he Code, DBut the con-
tention is apposed to the cuse of Hamlogun Ofha v, Bhewari Ofha (1),
which we aredmund to follow so Jong a8 it is not overruled by a Fulf
Bunch of thiy Court or by the Privy Council, - Moreover, us poiuted out in-
the case just referved to, what 8. 19 of Aot VII of 1880 (B, C.) mukes appli-
cublo to sales nuder that Aot ig the Provedure. provided by the Code of Civil
Prucadula in carrying out exepution sulos Lo their completiony snd not the
supplementary proemlu:u provided for enquirivg into applicstions £or selting
usid® sules, nor the further provision in s, 312 prohibiting suits,

[t i8 urgued: that the decision of the Full Bedeh in Bishambhur Hualdar
v, Bonwomali Hulday (2), by boldiug that 8. 316 of the Code of Civil

(1) (1886) 1 Lo B, 14 Cule, 9. (2) (1829) L, Ly B, 26 Cule. 414,
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Procedura applies to sules under the Public Demands Recogery Act of 1880,
las in effept overruyled Ramlogarn Ojha v. Bhawani Qjha (1), snd made
8. 312 applicable to gnch enles. We do not consider this argument gonnd,

i There is,” as [ observed in my judgment? in the Full Bench case just
referred to, **in my opiuian a clear distinction between the proceedings
leading te the sale and to its completion by the grant of a certificate of anle
to the auction purchaser and ssparate and nntagonistie, thongh simultaneous,
proceedings instituted by a julgment-debtor, or by s decree-holder or by a
third parly, to have the sale set aside.”

But, if any doubt remains upon the language of the law, it will be
removed wlen we lovk to the reasen of the thing, Act VII of 1880 (B. C.)
was intended to provide a summary mode for the realisatioa of certain public
demands by autherising revenne officers to file certificates of those demands
being due, which are tolinve the force and effect of decrees, and by providing
that those officers may enforce their certificates by the pracedure provided
by the Code of Ciyil Procedure for execution of decrees for money, Butjt
Ly no means follows that the Legislature intended that the rule in s, 312 of
the Code, prohibiting a civil suit for setting aside ap exegutiog su,le, should
apply to sales held to enforce such certificates.

The Coda of Civil Procedure, while prohibiting a civil suit to set aside
an execution sale, provides, agaiust gu order setting aside or refusing to set
agide such a sale, (See s, 588, ¢|. 16) an appeal which may sometimes lie to
the High Coyrt, and a further appeal (See 8. H95) to the Privy Council, wlhere
the valug of the subject matter in dispute comes up to the appealable amount.
1n the absence of any such pravision in the Public Dempuds Becovery Act
of 1880, wauld it be reasonable to suppose that the Legislnture intended to
bar a civil suit for setting aside a sale under that Act, when such a suit is
allowed in the cnse of « sale for arrears of Govermmnent revenue under Act
XI of 18597 We thiuk not.

It is argued that s, 20 of Act I of 1895, B. C., the Public Demands
Recovery Act now in force {as amended by Act I of 1837 B. C.), makes
5. 311 of the Code of Civil Prucedure expressly applicable (o sales
under the certificate procedure, and that this shews thut the Legislature
intended 8. 312 to Dhe applicable to sales under the Act“ef 1880. But
this argament is, in our opinion, potsound. 8, 20 of the new Act by
referring only to s. 311 of the Code shews by implication that the
provision in s. 312 prohibiting a civil suit is not intended to apply to
sales undor the Act, Nor does the ianguage of s. 12 of the present Act
go further than that of the Act of 1880. The inference deducible from
the change in the law, go far gs it has been changed, is in our opinion rather
adverss to the appellant’s contention than ix its favour,

# Judgment of Banerjee J,

(1) (1886) I. L. R, 14 Cale. 9.
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We cannot lold that the jurisdiction of the Civil Court to entertain a 1901
suit has been taken away by implication in the case. —
For all these reasons we think the third branch of the second contention l{AlgI:ZAPZUCK

of the appellant must also fail, .
On the merita we have already held that the sale in question was grossly DiLwan At

irregular, one property having been advertized for sale and a different property
sold. Indeed, we may go fnrther and hold that the officer of the Court had
no authority to sell the property that has been sold. And there can be no
question that the petitioner has sustained substantial injury, property worth
at least Rs. 10,000 having been sold for Its. 165. That being so, the sale
bas been rightly set aside by the Court below.

Before concluding, we would observe that for a small arrear of Rs. 131-5
annas stated in the certificate (Ex. 14), as due on account of road cesg of a
moyza -errongously named Kathalgachi, a valuable property of the debtors
worth at least Rs. 10,000 has been sold without any proper sale proclamation,
without the observance of any of that cantion as to”the necessity for which
theiv Lordships of the Privy Council in Baijuath Sahai v, Ramgut Singh (1)
remark : 4 They entirely concur in the obs ervations regarding the necessity
for caution in sales of thig description by public officers with which the
Judges of the High Court conclude their judgment.”

In the result then we concur ic the view taken by Mr. Jnstice PratT, and
this appeal must therefore under s, 575 of the Code of Civil Precedure
be dismnissed, and the decree of the Court below affirmed with costs. We
assess the hearing fee in this Court at Rs. 850,

M, N. R. Appeal dismissed.

(1) (1896) 1. L. R. 23 Culc. 775,



