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"."" . Cf1m1na.1,.~,j~s$1,cef system;,:tn InC1ia::",#J mode~led, like the
,1~161 system 'as·;awbo.+~fOri th'ewestern .mqdel. ,It repr,esents
t.b.e:~.'J1d.oPt.:ton .Of·.'.th~.,;'a.c.~u.ssat.b~1.al Sy.ste.m-of' 'the GOl-:1mon,law al
~J1Qugh a"good,part,iot,;:'bhe:Penal,Code ,draw~3 its inspiration fl'om
:tJi(;1.()od'effapol~fan'.::'.:Co);'lt~riipQrary, Crimihal Just:tce Cldminis
tra~;lon 'in,our,:e9~n~DY''~herefo~~: is'~.ependent; upon the Inaian
'fan&4>Code·, ,and'a..num]:)ar'of ';othe~ Acts: and sbabubes passed
,from~i;t1me.'~~o,'t~~: tp,. "~ealW:i~Ji:p~o~l~ms~hat arose afts!, the
·:Paha1fCod~.. "In,:,tact::Last hut a century; has seen. on alarm
:1ngly 1nQl-oar,1ng';US$'i,ot 'thepun1f;1V()' sari'ot1.on~~ 'f:~)r 11 nll~l'er
,~r,:mar$lr~;l'egUla,t,OrY::~.i3s.sureS'imade rio~~ssary by the 1ncrll1u~ing
'.co:mplex1ty-:i'of 'sJc1etYi'and the'responsibilities of weLf'are
'·P9lit:Los•.',Ths);I.eg1S1ature: and! :the 'ijb11,t1cian in Ind1a has
,heither;the, ,time,,:nor.l,the,~es1reto, J;ook:-deep' into the problems
'·and;.thin~".ot, sUitabl~',~mea,gur~s,~o haridlehis 'Holfare respcnsi
)11it1es~'<::The,la:cad~n1,"cii,apd>~h~·.'sch~larIY'_.elite has also not
prW1.~.ed.aIly~o~elS;-'Ol'l,~thG::~asis' or 'which the lcgistorcoUld
,tbink ot.·IllOl'G>feas1ble 'and 'practical' alternatives to deal
:14.•. th:::ha.ya,been<,,~an. dIed' by· thoe so cal.led, new crirnes~ Penal
.sam.ctlon is ,the maximlJJ.n1 ,instrumentol coercion ava~lable .:'
:~th:lthe is-Pate'\andits. sporadic use not only threatenS the
leg1~macy,ot tb~,StElte'but ,reduces the efficacy of th~ san-:"ctlon. :.' " ,

, " .. ,.,Tbe'·contetnporarycr1ses' of crittlinal justice adminis- '.
trat~on,1n. ,India, ,1s:':1~gely·ares'U1tof, .the operation of. these

,two.:-»'ei'tects ·dUo:'to'an ;\Ulthink1!'ig and sporadic use of penal
s'anct.1on'·1n th13'sG'n'e't'l. cr'imes.·' 'The state is fost losing the
'legitnta"cYiandi,wltl'{ '1tthe.1nst1tut10nsof. the Law and ad-,
'm1,n1straticm 'r'espons1ble. 'for"administration and enf,orcemant
are· themsolvesbe1ng:juienated•. In 'berms'>of efficacy, i~ is
"~ommol'l':ki1,owled'ge",,;that·the· s1gn1ficentareas of rogulr.1'tory

,Jact 1t>xC 11ke adulteration or,·focdand drugs tho legislat'iion
:1l~ 'tlo't';' bnlyfailed, "to"provide":relief ,but has al.Lowcd '.' .
dE:l'1~t'·'patterns:pt·.behaV1our·.to'·develop Le addng to cor-rup
~lono:'it;t':1nass sc'a!e.··,:~':The ehforcement: of law in this area" ,
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has been ']mown: ,tp'i,be'supert1c~aJ...., ".,'A.:~,r~Qent!studY';,relat1ng'"
to Ph.D. work' :lli:,'th1~f:~ea showed that th~'rich aridecono
mically better '9ft ind1viduaJ.s', co:ntintia to ,~s'cape,the • 'II

clutches Of,!,aw':'andc~p~1an..,c~'1s;sh.own~bY';:;eatohing..up pettr
and poor hawlcers' who ~e largelY inhocent. :' It 1s,p~ss1ble ':',
to pick ullt' many:; areas'. and show 'that, administration of cr1-,'
minal just1cef9r'eegq!at0rJ'purposes:ts not~9p.ly, def'eoti~e '
bU.,t greatly 'hQt'nitUl., , It\/~Y·,opin1on, the fi:r;-st\'step"'1n the "
direction ot',refQrm of" ,or1m1nal justice in"India' should ,be
delink these~eas of new,crmes, from: the traditional cri
minal just1ce,,'a.rea and',,4ev~se,d1fferent,meth~ds,',tmdpro-
cedurea forhaudl1r.ig. th$tIi... An experiment, could 'bl3'!n'1ade; for
instance })y,b'and1mg 'over ':the entire: 'area, of :ad'ulteration"
to regulatort ',boar,dst ,~'oniet~1ng,on' thE) lines :otthe, company ,
Law Bo~rds. ,-,~h~se,i;bo~d,s,w~uldth,en-hav~ the~:'l"espo1'1s1b:t11~1
of enforoement.: AAd nee,d~not,wait t'or',ca$es.'.to 'be filed. in,. " ,
the Court byinsp~ctors')md'ptherstaff ~ sound ,legislation:,
licensing; ,1nf.ormation,.;,1r!V,estigation" ,:1.nt'OX'Dl~ ,;con~,er,enoes,
and pUblicity, w0'-11d.prov1oa: m~ch~d1'el~elY.',:mf;tanS ,o~. '10-, "
fluel1cing leg'itilnatebus;1ness.Forthe ·:'-ncompe;t;ents. w):lo:',

.cannot conform,'to decerit"stSildaros" et'en ".after 'warq,-ngJ 'intor":""
matioo end oouns~llingby:~eg~latory bO,ards ,th.ere,i's' no .. ,:.,'
oth~r"a;ternative:"~xcept.to'bar them from, tl1e:"p,u~sui1i"Of ','
,act~v1~~es l'11?1chare ha.rnIt'Ul to thepup11c.',It' is:: ~d(;>ubt... ,
edly true that 'the, p~nal.·la",.funct1.ons' much' less onerously"
than w'ould the:revocat!On,of a.li,oonso to dO,bus1n'~ss~,;'"~he
conUUllklity is, envitl'ed ,to:, prptection, 1'~om,; tho$epe:rsbriS'who
engage in potentially, ha.rIn;f,\1l vocat,ions"of' ~ti"{it1es.,;'; i,The
board shoukd encourage oonsumer Qi:)]l~pi~tsarid"shbuld.~aye
a continUing link ,with ,the,con$tuners in, 1;;he area.,"~a,', ','
adm:Lnistrat10n:ot"thi~method o;t"!deal1ntf shOUld 'n()t be lett
to the inspectora~,e of the Food DepartIilent but, should,,~ : '

'made largely dependent on'theconsumercommittees who.should
have direct access to the board in each area., The'staft
concerned 'can also', be used",:tor gathering data and ~vidence
,whenever necessar~.: 'The :st~t shoUld 'also be ,.trai!ied',t~ ,
handle speciti~problems and ',the training shoUld s'eeto.it
,that they .do not ,regard th~mselves,as of'ticers of th.e~tate
like the Police... :",pne advan.tage ot~uch d~link1ng 1i~;,
'area from c:r:J,m1naJ/·just1c~:;aQmlnistra.t~ol1,woul¢1 be tnat :':'
,the, statf conce'rned ,Will n6tbave the,urg~ tpm,o.d,~l- ,1tse11'
.en ~1:J.e pa:c.tel'n::of tbe' pol:i.c~t;lild "i'o~ldJ:regarc;1 ~tselt 0*
as a>so~$al serv'-ic.~:fagency.·\~h1stpsych()~pglcB1 bUi,~,d, ~P:'
~s abs6~~,telY tie,¢$$,sary 1t,~,pe, obje,c't;iye of the leg1s1~
,tura, ,j,s, ,to be part~~ly ~et.' : lJnd.o,!L' ,thar prosante,dm:$.rli~"\
trat1t)kl,;;~1 ,tbo:'oVils of th,o po,li~o JnGltho9Sht:l.VO, cro.,rt
into. the "onforoement starf.. :Ln. these areas eJ.so.

" .', " J.. " • ,. . •

, ,~",' '.' :. .' ' . \ - . '.

Tl1~ 'second .area in whi'ch Itarious ~h:LnR:IOg-.is '~alled
for ' 1nno\t~tivE(~panges .1,n, cr~lnal,:, ju~t~qe adtn~1~tr~t1on
both in s~ructUre.'ang ,procedure .1~ that of sooial legisla
tion particUlarb' .area J.:Ute 'untouchability, dowry and
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immoral :trar.r1ckilige~c. The eviJ.s that are ~Ll1tended to
,be dealt withbytll&,se legj,sla'.;1.ii13 have becono part of
the behavtour:'patt$rns, 01', sociuty :r.o·r. a long Pl(;lr-iod of' time
.~dsome ot,;wh~cn·'ar~·:det'sr~..orcr!;oc1 ~.1'brnis of .social adjust
l11ents . earlier ta~d;~hecest!r:.::·~J'. fl)!' instanoe, proposition
~W,as lai' safe'!iY, 'valueL Of ~~oci~f;Y to prevent .spncad of, sex
iinmoral1ty;:pver the ..who3.'o,s'ociety:',1nsucl1 b. manner that the
'E1veloQUld' not...be l 1c.'Jent1:p.ied. At.'leas'c prostit;\lt10n 'con
fined, the 1Jiunol'al1ty to'::Q .known area ,or sector Iteeping the
home and 1nst1tut1onof famUy more secure.' The abolition
of' prostitution·.,;has:~not.er::::dicatedsex mnoralitY' but has
\'Tiden~d its"sp1rlt"'in sUt"'h.',a manne::.-that tho very security
of home and ..fam1lyli:f.'c l~r~s. been .endanagercd •. · It is a.
sensitive area but ·if pai~),stak:ing research is carried out
it wU-l beseen·:that the' (.vils th~l't tile SITA vas intended
to rnit.:tgate have :1ncreasedand the benefits th~t ,\-lera· expected

·to.aooure to ·torsaI~on ~.,omen have not been received. In
sooial,living m1s~ortunes :will contine to o~cur and situations
where 'womon'vl111 find themselvesforsalmn Elnd fOl·ced to fend
for themselves will continue to arise and in a society with
mass illiteracy;tt.is not possiblato prOVide economic
benefits to. evory'·one. The'~ aooD. of prostit:l.ton thol'o:f.'oro
noedsto 'b.e.'·deatthwithnot" by passing punitive legislation
put b,yinvolvement by voluntarY'sooial reforln lfaTk Dnd 1~
measures of, sooial'ostraoism ,rather than j uj.l S orrtonces ,
Prostitution must be lookad·1nits'historical and nnthro
poligical perspectives as an, .empiricaJ. phenomenon. Proper
ph110s!oJ)h1caJ. explanat10nof proper scope of tho public
morals -as a basis .for oriminal sanotions as against the case
for aright·tosexuaJ. authonowy and the appropriD.~e limits
to .su<;,b ..a r1ghth:we to ba-consd.dered and then al"lJernative
'approacShes to regulationof'commercial sex are to be reviewed.
The untoucht;tb111tyarea also discloses· faulty enforcement.
The neW"'LC1v:tl Rights Act of 1974 had suggested a s~m~J. Lnnc-
vat1ve;"change fori .effective handling .of lU1touchab~.lJ.tybut
even this innovative change has not been in~plemented. The
innovative change'·,x.eferred to was that areas where unboeh
ability. was found to predominate should pe (lcanted as suc~
area and punitivefirie3 '1:;0 be imposed on the ";'lh.ole popula
tion of>'that urea. ,. Dr. Bax1 had written to tho then Prime
Minister'Mr.. 11orarj1Desni,toimpl0ment th:l.:J prov;l.n1.0n but
th~ Pr1me M:J.n::tster had replied that social nndpol:1tic 01
oonditions in India/'are not yet oonducive ;('01' such a doclo.
ration. Porhaps,the reason was that the per.$ons ,rospons1Dle
for untouchabill.tY;~O:f'fences·,wera pe1'$onsof pOlvor and ~- ,
flueno'e'andtouch1ng: them, would mean danger tot,he politicaJ.
p0'TIler "of' .thepartyconcerned 'in that. arca, . D01l1!'Y again' a
prelevent ovil which cannot be effectivelY mot by normal
ohannels of' criminal justice. aclmin1strm.tion... ,~In fa.ct the
1a1:1 1tse1;~ as a whole can act as aninstrumon....,-D.f-.defi n1ng
values-and ideas b.ut shoUld not aeek to impl(:)ment them
thro~b.puniti'!Z~ma:a.sur0S4-;...Ne1im:etbods llkeprov1ding



,incen'Ci.vete>. 'bh~$:;1Nho lead,'sQc1a1>retorni"movements,:!h'tnis ,
,area or J.1ke~ puDl1o:\:'cr1tlc1S~'·:in;neWspapers,or, 'lU:e'not" pr~'
v1ding discrat1onar.y beX1~f1~s'·,to :the,',offanders"Qou!d':be used.
Do'n'Y tollay ,bas·:be6ome a;:perverted fOl'nr,ot "Var"':DakShinall;· ;
envisaged, ill t~~~n~ien1;;,::~q'r1ptures.;::Now' that '·s."h1pdu "marr1i~!
,1sn~c~SSl:1rilY~6nogamoUs:,',the:powerof:'~',pnrents,:ot,.anutunarried
man of good, ~ar~ng,.>capab1~:r~to'· hol.d:,out,,:ror b1gb'9-9Wry 1s
great. ,·'r~e teligi:~us and ,'s.o,cia! obl:Lgat~t't?n .on paren.ts. of
daughter .co seeUre,·their.Il).EiI'r1age at all'::costs·' tena',to,stren
then the b3.rga+ll.1ngoapac1ty .of their, opposite parties~. The
ancient ioeawas ;that Var 'DakShina'sbotild serve': as :the nucleus

.' of the' marr:!.ed' cQuple rs:matrimoni~estateend.:1ti'was .,to be' '
held by the father of the:·brj,deg:r6om'ss;':.M1 express.','trustee,
f?r the "6ridegro~m.himself.A1th?ughat;tpresent'few"~ons·
vall sue .theirtather as;trustee,;::the' death of ,the':'dowry \ '
system maycome.1f:,··this asp~ct;,is ,emphasized ,more~')i;'The dowry
,prohibition, Act~hou'1d expresslY".:\Test,' tne" dowry in':.the. brdde
.and no velidt~t~a~$ho~ld ...be,\al10\.1ed,; ..to· pass, on: any·IP~rsori.
in the fel1ll11y,of, the ·br1degroom":,,,'If.th~;'bride.groom',Si'p-arent~
know, that theY,;canrtot spe,nd"that-;dO'W'rY;fort~e1rown use they
woulCllcse the;incenti,ve:~::rQr,demandin'g ,.'dowry., , , " '

'Th~rdli'mr:)sUgg~s~1on iis :;that::ln·~,the 81'e·aot:· normal.,.
criminal Just1ca"adtnin1st.r.at,ion' sentenc:il'lg shoul.d/berefnrmed.
The problem is.'.how,.'~tosolve1:;he.issue'to:reconoUe .:the·l'te
fOl'mcr's view that/ i sent e·nc$'s " t'or ,v,ar 1ous .cr imes .b~."imposed'
uniforrnlyand'refle'ct the':'r$lativEJ',:gra~~ty of;,the,c:rime and
at the Shine time sentences :)tailor',:to;thecircumstanc~sand'
charactex-istic$ot,:the. ind1v;i.duaJ..:' pffenQer.Wide·,v',ar1ance ,,
in sentG!1cingpatt~rns'i~tfound not 'only' among the"'H1gh Court!~ ,_
but at the level'o:t' trial judges in, t.be:same ·HighCourt foi'"
similar of'fenaes., 'ParticularlY inthe·,:area of 'eoonomic crime!"
or the so....calleawhite. collar'crimes, there shoul.dibe, aperiod'l
revie'\-rof ,sentenc,ing; pattern" and th.e 'ju,Qfciary sh,qUld'be re-: 1qUired to subm1t ,reasons. f,or not, awarding themaxjJ,num:punish-,ment s , ' , , '. , '

The viot.1m.Orcrimeshe>uld· get, greater car$'t?Ild,,'
concern· :rrom'~r;lininarjll~ti~·e·,administ:t'ation,I,sugg~.~t' ,
\hat some miq~'Q,;,,'stpdies'i'be:.ungert£:iken, ini:~elected:~e~~.
'lhese.i·~~p0l'ts'·w.i~::):.:proje~t.'::'aS.' .to,What"r,e'allY happ~p.s,::to<
the victim after·:tl1e'crtme,Y. has; been"!comm1tted ,Md: ~~-.~:~as
been hanc11edthrQugh riorma:C.':oroce'otires.j:<:.The LV,l ct tJA ·1s,;'a ,,'
f():['gotten'ind1'vi'dual arid:' ap:pear$ to' .be .',the concern '()f;-'no 6ri~
but tQ~sis' a Sad Stat~ ,of',a!,;t'a:J.r.s.' Art~r th~soc101ogical:,
studi~s.have reveaJ:eQ,the:nat.ure of '~he'1'ate ot th~.s;El V..icti~
stepsshould.be'taken to '9Xllei1orat~thalr condition,$. ,.InnQra
t1ons,lj.-a.v¢td,be,dewsed 'in.':favo\1r' Q~,the :vict.1m '\;~'\ co~p~~ms~~~
him eith.er bythe~State Qr;by':'''~he~offender,h:t.t:nse1f'o;r by in-'J'
surancerorpal'ticular ' types of c'rimesor by, volun'Pfiry, effor
of members of, society who act from a sense of'solidavity,



Combini~g civil and :rimL'1al pr0ceeaings in this regard
is bound to serve thJ.s !.H1·C'r'()~:;; ':~Y."~i11erlY. Speci2~ measu-
res ore raquiraCi to d~,::i.',."'. ,: • , ,,1J.cllly abus(~cl juvenilos
rape victims j:ltld the un~·';,,(k.L'·./.(·.

~

Lastly, the area '\'Thich calls for a serious new look
in the administration, of criminel justice in India is to
take stock of cost benc;f:1.t accounto! the wbole aro a of
rebabilitation or treatm(mt of thaoff'ondors. Unele r the
influegce of a world wido movement for appr0ximatuly half
a cent\1~ for indivf:dl.H:llis at10n of 'punishIll8nt, rehabili
tation schemes became a f ashf.on, ' While, tbere is no
gainsS)1.ng the fact "Ghat incer"t;:'il1very lim:Lted areas
rehabilitation may have a jiurpos s but· a ~lbole sale use
of rehabilitation for a1.1 types of crimes and for all
criminals ("Then he has f'lready l8nguished in jail as an
under trj3al prisoner f()r a considerable perina of time)
displaces tha very purpose of use of ,crimint:1.l S anct.Lon
\'1h1ch is based upon tho concept nfguilt and m0rality.
People in general ll1.lways wish to find in punf.shmorrt a
confirmation tnd re-informement nf their views 2nd eX
perience that they are effectively protected from of
fenders. Public' acceptance of rehabi1its.tion schemes
is vary necos s ary for thoi:t' success. Complete collnpsc
of rohab111t~at1ve ideal have led row w(~st.ern oount rd.es
recently to change their penal policty. In Englena ;1":
Netherlflnd are now experimenting with communtty servico
order (cao) in place of probation and parole.CavenJh
G in Now England Journ~l of,Pr1sonLaw (1978) pp 1-20
has recently pointed out the fals0 link between p~rnle
and rehabilitation. The legal professin.n hEW to dopond
in this area primarily on the c~rtificates of outsi\1c
oxperts li~~ thepsych1atrists and social workers v~osc
opinions cannot be taken to be precise and sciont~S~cally
Validated to. support formulstion of exact pri~cipJ.0S on
the basis of which rehabilitation or treatmen~ could P8
retional:Lsed. In India particularly rehabilitation has
become almost a mechanical procl;ss Dnd calla fOT a re-
'assessment. In this area also sociological fa~t fir.0 i ng
studios should precede revies and examination and s\uta
ble steps taken to,lTlodi~ existin~'schemcs of trcatm~n~.
while, in ~en13ral, one applands the sound }nll1vi~u:':ll'"
zation of' treatment and feasible progreIr1!llE.'l of C:t'1111t'

,prevention, it should also be rom~mber0d that the rule
ot la"r, especially as rogards e rdme and purrtuhmonb , is

., the grcotost achtevemcrrt of tho current politicol. QX
p~r1ence.


