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. Criminal juspice system in India‘is modelled, like the
1£8al system ‘as a wholegy on the western model, It represents
tﬁe ;adoption of the: accussatorial gystem-of the common law ale

though a’good part of the Penal-Code .draws its inspiration from
theiCode Yapolean. ccntemporary Criminal Justice adminis-
tration in .our: country therefore is 'dependent unon the Indian
Penal :Code. .and & humbey of ‘other Acts’ and statubes passed
“fromitime to‘time to, ‘deal with: problems that arcse after. the
‘Pehal Code, 'In.fact last Half & century has secn an alarm-
ingly inoroasing upeiof the punitive sanctions Tor n number
xor merely regulatory meesures.made necessary hy thoe increasing
complexity'of ‘sucief y'and the responsibilities of welfare
polities, - The: legislature and: the politicien in India has
éither: the time. nor: the desire to Eook deep into the problems
and think-of suitable measures to handle his welfare responsi-
‘bilitiess::Tha academic -andthe scholarly elite has also net
%rovided any models ‘on-the: basis of" which the legistor could
hink'of. more.feasible " ‘and ‘practical alternatives to deal
with: have been-handled by the- so ealled new crimes. Penal
‘semction is .the maximim instrument of coercion available
with the :Stateand its. sporadic use not only threatens the
lg%itmacy of the State but reduces the efficacy of the san~
“Cv10Ne

.The: contemporary crises of criminal justice adminis-
tration inHIndia is'largely a result of the operation of these
4o, effects .due ‘to ‘an ‘unthinking and ‘sporadic use of penal
ganction i those new, c¢rimes.  ‘The States 1s fast losing the
legitmarcy ;and: with 1%t the institutions of the law and ad-
ministration ‘regponsible for: -administration and enforcement
are. themsolves being alienated, In terms of oxficavy, it is
“common” knowledge; that the significant areas o regulatory
‘action 1like adul%eration of .food and drugs the legislation
‘has ‘noti bnly falled. té ‘provide-relief:but has allowed
deviant patterns:of. behaviour to develop leading to corrup-
$ion‘at mass s¢ales 'The ehforcement: of law in this area |
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has been known to; be guperficlal., A recent!study. relating:
Yo PheD. work ln this area showed. that the rich and econo=
mically better off individuals continue to escape the '
clutches of ‘law and complliance is ishown: by catohing-up petty
and poox hawkers who are largely innocent. It is.possible =
to pilck unt many, areas and show that ‘administration of cri-
minal justice for eegulatorp purposes is not only defectilve
gut greatly harmful, In:my -opinion.the first step-in the
irection of reform of criminal Justice in India should be
delink these areas of new crimes from the traditionel cri-
minal justice 'area and. devise different methods: and pro-~
cedures for handling. them, -An experiment -could be'made:for
instence by handling overithe entire area.of :adulteration.
to regulafiory 'boards, something on the lines of the company
Law Boards. ..These. boards. would then-have the.responsibility
of enforcement and need not wait for cases to‘be filed in
the Court by inspectors ‘and pther staffs Sound legislation,
licensing, information,investigation,.informal conferences
and publlcity would provide much mére likely means of ‘din-
fluencing legitimate businesse. For the incompetents. who
cannot conform to' decent standards eten-efter warning infor-
mation end counselling by regulatory boards there 1s no.
other alternative ‘except to bar them from. the pursiit.of
activifies vhich are harmful to the public. It is:undoubte-
edly true that the penal law functions much less onerousl
than would the. revocationh of a liconse to do business.: The
conmunity is entitled to.protection.from:those persons who
engage in potentially harmful vocationg.of astivities...The
“board should encourage consumer complaints and..should. have
‘a continuing link with the consumers in.the area. ' Theé
adminisiration of thig method of-dealing should mot be left
to the inspectorate of the Food Department but ghould be
made largely dependent on the consumer committees who'.should
have direct access to the hoard in each area. The staff .
concerned can also-be used-for gathering data and evidence
whenever necessarys. ' The :staff should also be tralned to
handle specific problems and the training should see to 1t
that they do not regard themselves as officers of the State
like the Police, ' One advantage of gsuch delinking this:
area from criminal Justice. administration would be that
the staff concerned will not have the urge to. model itself
on the pattern.of the police and would; regard itself only
as & social service agencys ':This: psycholpgical bulld ®p

1s absolYiely necessary if the objective of the legisla-
ture is to be partially met.  Under-the:prosent adminig-
tration. all tho ovils of the police methods have crort
into .the enforcement staff. in these areas also.,

The second aresa in which werious thinAlng is called
for innovative changes in. eriminal Justice administratlion
both in giructiure and procedure is that of sccial legisla=
tion particularly area like untouchability, dowry and



immoral trafficking 1
Do dealt'withibki%g’etc' The Svi}s that are intended to
.the'behaviour”piﬁtéggg %ggislggiqus have becoine part of
and some of which are doterioratad £orms of smeieh BQjucbe
menta;earlie:.founduﬁecéssé;y. For 2§§§a3£é8°cialfa9 e
ggg\agsaféﬁyyvalUéaofwsocieSY to prevent ~nréagr0§osl ton
: Qralityygvez.theuWholegsocietyf1n“sﬁcﬁg§ mmnno "iﬁxt
,Xeldcould:notgbe'identified. At least prd4t§td§§o Py
i ned the lmmorality to: 4 known areaor sector I n_cog—
ome end institution of family more Secure, Théeegi?gt o
of prostétutionghasinot&eradicated~3ex immgraiit abotihion
w%dgned its spirit-in suri-a manner that tho verg sgCu ig
of home and family 1life s . been endanagercd,.- It i i
gensitive area bub if painstaking resea§¢h‘i§'c isda t
'%t wi%l be .seen:that the cvils taat tae SITA wagringenggd
ltgvgcd%%gtgohggigiﬁgiessgé'aﬁd theygenefitsfthat vere expected
to. : . . vomen nave nov . 3o c
social -1living migfortunes will continbegn 1?ceiVCd' it
S ore women sfory ne to occur and situations
n' will £ind themselves forsaken ond forced to fend
for themselves will continue to arise and in a societ: gﬁ
mass illiteracy 1t 1s not possivls to provide econg:{g wi
benofits to every. ones The amea of prostititon therefore
%eedsito ho deakth with not by passing puﬁiﬁivG Jegislation
ut by involvement by voluntary'sociai reform work and by
measures of soclal ostracism rather than juil sontences
Prostitution must be looked in its higtorical and anthro=
poligipal~p¢rspectiVes.as an empirical phenomennn, Proper
philosophical explanation of proper se¢ope of the public
?orals;asrazbasig'for criminal sanctions as against the cese
tor a right to sexual authonomy and the appropriate limits
o such a right have to be considered and then alternative
& proaches to\re%ivationrof"commercial sex_are to be reviewed
The untouchabilily area also discloses faulty enforcement. )
he new'Civil Rights Act of 1974 had sufgested a small inno-
vative-change for' -effective handling»»ofcuntouchability but
even this innovative change has not been implementeds The
innovative change referred to was that areas where untogh-
ability was found to predominate ghould be deemed as such
area and‘gunitiveffines %o be imposed on the whole popula-
tion of that areas "Dr. Baxl had written to tho then Prime
‘Minister_Mr. Morarjl Desai to implement thils provisilon but
the Prime Minlster had replied tﬁatvsocial and political
conditions in India are not yet conducive for such a decla~
retion,  Perhaps the reason was that the persons responsidle
for untouchability: offences. were persons of power and_1n-
fluence and Gouching them would mean danger o the polibical
ower of the party concerned in that areas. Dovry again'a
prelevent evil which cannot be effectively mot by normal
channels of criminal justice administraétion, . In fact the
1aw 1tsel® as a whole can act as an instrument. _of defining
Values and idcas bubt should not seek to implement them
through puniiive-measuress .New mothods 1ike providing



Ancentive to thosewho lead social :reform movements. in this
area or like=gn@liqfcriticism@inqnewspapers,pr;likeinotﬂpro~
viding discrotionary benefits to the. offenders. could be useds
Dowry today hes-become a:perverted form of "Var = Dakshinal .
envisaged in the rnelent seriptures, ' Now that a-hindu marrisg
1s necessarily monogamous:the power of.parenty of an unmarried
man of good earndng: capacity to-hold out.for high dowry is
great, The religions and social obligatlon on.parents of
daughter to secure ‘their marriage at all.tosts tend' to stren-
then the bargaining oapacity of their opposite partiese. The -
anclent idea wasg that Var Dakbhina should serve  as the nuclets
of the married couple'’s . matrimonial estate and itiwas.to be
held by the father of the bridegroom as:gn express trustee
for the bridegroom himself, . Although-at present few 'sons
will sue their father as.trustee,i'the death of.the:dowry
system may come 1f.this aspect.is emphasized more,: The dowry
prohibition- Act should expressly vest the' dowry in.the bride
end no valid title:should be allowed. to pass on' any: person
in the femily of the 'bridegroom,’ -If thé bridégroom's:parents
know. that- they .eannot spend.that dowry for their own use they
would lcse the incdntive for demanding . dowrye )

Thirdly my.'suggestion ;is:.that .in:the area of normal
criminal justice'administration sentencing should /be refnrmed
The problem is how to solve.the. issue to’reconcile the re-
former's view that sentences’ for various .crimes . be. imposed:
uniformly and reflect the rélative gravity of the crime and
at the same time sentences 'tailor to.the circumstances and:
characteristicg of:the individual offender, Wide variance
im sentencing patterns' is found not only’' among the High Court:
but at the level:of trial judges in the: same High Court for -
sinilar offenqes,: Particularly in the.area of esonomic crim
or the so-called white collar ‘crimes.theire should be a period
review of sentencing pattern. and the judiclary should be re-
quiied to submit reesons. for not awarding the maximum. punishe
ments,

The victim of crime should get greater care and
concern. from. eriminal “justice.administration.I suggest
that some wmicro-studies’ be.undertakén in;selected areas.
These ‘reports will ‘projectias to. what really happens.to:
the vigtim after the crime;has beencommitted. and 'it-has
been handled through normal procedures,; The'victim dsia
forgotten individual and appears to be  the concern ‘of -no one
but this 1s-a Sad State of affairs. After the soclologilcal
studies have revealed the nature of the fate:of thése victim
steps should be taken to amelicrate thelr conditions., Innop
tions have to be dewsed in favour-of the victim to) compensats
him either by the' State or. by the. offender himself :or by in~
surance for particular.typés of erimes or by voluntary efforl
of members of society who act from a sense of solidavity,



Combining civil and criminal proccedings in this regard

is bound to saerve this purrns: oroperly. Speciel measu-
res are required to dewi .. .ually sbused juveniles

repe vietims and the upencl y.c,

Lastly, the area which calls for a serious new look
in the administration of criminal justiee in India is to
take stock of cost bencfit account of the whole aroa of
rehabilitation or treatment of the offondors. Under the
influegce of a workd wide movement for apnroximatuly half
a century for individu=lisation of punishment, rehabili-
tation schemes became a fashion, While there is no
gainsaying the fact that in certrin very limited areas
rehabilitation may have a purpose but a vhole sale use
of rehabilitation for all types of crimes end for all
criminals (when he has ¥lready languished in jail as an
under trial prisoner fnr a considerable perind of time)
displaces the very purpose of use of criminal sanction
wvhich is based upon the concept nf guilt end morality,.
People in general always wish to find in punishuent a
confirmaticn «nd re-inforgement of their views and ex-
perience that they are effectively protected from of-
fenders, Public acceptance of rehabilitation scheines
1s vory necessary for theilr success, Completc collapse
of rehabilitative ideal have led fow wostern countrles
recently to change their penal policty. In Inglend &
Netherlend are now expérimenting with community service
order, (CSO) in place of probation and parole, Cavendh
G in New Enzland Journal of Prison Law (1978) pp 1-20
hag recently pointed out the falsec link between paro.e
and rchabilitation. The legal professinn has to dgpund
in this area primerily on the ccrtificates of outsidc
cxperts like the psychiatrists and social workers whosc
opinions cennot be taken to be precise and scicntifically
validated to supnort formulestion of exact prlﬂcip;us on
the basis of which rehabilitation or treatment could be
retionalised. In India particularly rehabilitation has
become almost a mechanical procuss and calls for a Te-
assessment, In this area also soclological fact finding
studics should precede revies and examinavion and Eq}tf-
ple steps taken to modify existing schemes ol tregngQYO
while, in general, one applands the sound individuclil-
zation of troatment and feasible programme of crime
prevention, 1t should also be remembered that the rule
of law, espoecially as rogards crime and punishmont, is
the greatost achievement of the currcont pelitical ox-
perilencce,



