
brought in order to tbe setting aside of the sale. The Bombay 1901 
High Court had held that the particular sale in question was a K a m  N a r a i n  

nullity and that Art. 12 had therefore no application. Their 
Lordships o f the Privy Council reversed that finding on the B a i j  N a t h  

ground that the sale had been held with jurisdiction and was Malla. 
therefore not a nullity.

In  the case under consideration the objection taken was that 
the award was a forgery. I f  so, it would be a nullity, and 1 think 
the Munsif was bound to enquire into the genuineness of tho 
signatures impugned.

For these reasons I  am o f opinion that the decision o f the 
Lower Appellate Court is correct, and I  would dismiss this second 
appeal preferred b j  the plaintiff with costs, 

s. c. B.
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Before Mr. Justice Hampini and Mr. Justice Gupta.
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R A I SH AM  K IS H E N .*

Interest— Enhanced rate of interest on failure to pay on due date— Penalty— 
Contract Act ( I X  o f 1872), s. 74—Mortgage— Compound interest at a 
rate higher than that o f  simple interest— Interest at contract rale up to the 
date fixed by Court fo r  payment o f  mortgage money—Subsequent interest 
at rate to he fixed by Court.

A provision in a bond to the efEeot that the principal should be repaid 
with interest on the due date, and that on failure thereof interest should 
be paid at an increased rate from the date of the bond, amounts to a 
provision for a penalty, and under the terms of s. 74 o f  the Contract 
Act, rqfsonable compensation should be allowed.

* Kalachand Kyal v. Shib Chunder Roy (1) followed ; Chajmal v. 
Brij Bhulcan (2) referred to.

Stipulation for the pa3'inent o f compound interest at a rate higher 
than that o f simple interest is a penalty which should not be allosved.

°  Appeal from Original Decree No. 328 o f  1900, against tho decree of 
M o u l v i e  Abdool Barry, Subordinate Judge of Patna, dated the 31st o£ May 
1900.

(1) (1892) L L. R. 19 Calc. 392, (2) (1895) l . ’ L. R. 17 All. 511.
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Baid Nath Das v. Shamanand Das (1) followed.
In a mortgage decree intereat nt the contract ratfe should bo allowed 

up to the date fixed by the decree for the repayment o£ t̂ ie money due, 
and after tliat date at such nite as the Court may fix.

Rameswar Koer v. Mahomed Mehdi Bossein Khan (2) ; Maharaja 
o f Bharatpur v. Ram Kanno Dei (3) ; Bahar Sajjad v. Udit Narain 
Siri'jh (4) referred to.

A p p e a l  b y  the defendant Rameswar Prosad Singh and cross
appeal b y  the plaintiffs, Rai Sham Kishen and others.

This suit was instituted to recover Rg. 11,23,147, being 
principal and interest and compound interest due under two mort
gage bonds, dated the 19th of Jnne 1888 and the loth  June 
1891 respectively. The first bond is for Rs. 4,35,000 and the 
second bond is for Rs. 1,65,000. The first bond, among other 
things, stipulates that interest upon the amount borrowed is to 
be paid at 14 annas per cent, per month with 6  monthfy rests, 
that, if interest be not paid at the end of 6 months, then com
pound interest upon the interest due will be charged at Rs. 1-8 
per cent, per month, that interest is to be calculated according 
to the Hindi calendar, and that, if interest be not paid for 
one year, then the bond debt will carry interest at Re. 1  per cent, 
instead o f 14 annas per mensem from the date o f  the bond. 
Similar stipulations are also made in the second bond with this 
modification that the original interest is 1 2  annas instead o f 14 
annas.

The defendant pleaded that a single suit upon both the bonds 
was untenable, that out of the amount covered by the bond of 
the 19th June 1888, he did not receive Rs. 35,000, and that h& 
also did not receive Rs. 20,000 out of the money secured by.tho 
bond of the 15th June 1891, that the amount of interest alleged 
to have been due under the first bond, was less than what was 
then incorporated in the second bond, that the stipulation for 
payment o f interest at the increased rate o f 1  per cent, per 
mensem from the date o f the bond was in the nature o f a penalty,

(1) (1894) I. L. B. 22 Oalc. 143. (2) (1898) L L. R. 26 Calc. 39.
(3) (1900) L. B. 28 I. A. 35. (4) (189?) I. L. R, 21 All. 3S1.



tbat the stipulatioa ,'ibout the compound interest and specially at 1901 
a higher rate was in the nature o f a penalty, that after the execu- r m̂eswar 
tion of the bond the plaintiff agreed not to charge compound 
interest, that the interest was not a charge upon the mortgaged p. 
propertj'-, that the stipulations in the bond were inserted on 
account of defendant’s confidence in his creditors, the plaintiiFs’ 
and under their undue influence, that the plaintifi’s were not 
entitled to get interest and compound interest of intercalary 
months, and that the amount found due be decreed to be paid in 
instalments o f Rs. 50,000 per year.

The Subordinate Judge held that the defendant was liable for 
the full amount of the two bonds, excepting two sums of Ks. 8,700 
and Rs. 3,800, which according to him was proved to have been 
appropriated by the plaintiffs at the time o f the execution o f the 
bonds and which sums he disallowed. He further held that the 
stipulation for the payment o f the higher rate of interest from 
the date‘ of the bond was a penalty, but he allowed the plaintiff 
compensation at the same rate from the date o f the bonds. Ee 
next found that the agreement to pay compound interest at a 
rate higher than that o f simple interest was not in the nature 
o f  penalty. B y his decree he allowed interest on the amount of 
the principal at the contract rate until actual realization, but after 
the expiration of six months from the date of the decree the 
amount due for interest and costs was to carry interest at 6  per 
cent, per annum.

D r, Rash Behari Ghose, Bahu Karuna SindJiu Mookerjee and 
Babu Satish Chunder Ghose for the appellant.

Moulvie Mohomed Yuosof, D r. Ashutosh Muherjee and Mmluie 
Mahomed Hustafa Khan for the respondent.

J une  13. R a m p in i and G u pta  JJ. The suit out o f which 
this appeal arises is to recover a sum of Rs. 11,23,147, being 
the principal, interest and compound interest due upon two 
mortgage bonds executed by the defendant and dated the 
19th June 1888 and the 15th June 1891 respectivelj'. The 
first bond is for Rs. 4,35,000, and the second for Rs. 1,65,000.
The condiiiuns o f the 1 st bond are : ( 1 )  that the defendant

VOL. XXIX.] OALUUTTA SERIES. 4.’)
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is to pay interest at as. 14 per cent, per month (that is 
1 0 ^ per cent, per annum) with six-monthly rests ; ( 2 ) that 
on the failure to pay interest at the end o f 6  months, then 
compound interest at the rate o f 1 - 8  per cent, pgr month (̂ or 
18 per cent, per annum) is to be paid ; (3 ) that interest is to be 
calculated according to the Hindi calendar, according to which 
there are 13 months in each 3'ear ; and (4) that if  interest is 
not paid for one year, then interest to run on the })rincipal at 
1 per cent, per mensem from the date o f the bond. The stipu
lations of the second bond are similar, except that the rate of 
simple interest is as. 12 per cent, per month instead o f as. 14 per 
cent, per month.

The plaintiff sues to enforce all these stipulations. But he 
does not claim simple or compound interest on the 1 st bond from 
1888 up to 15th June 1891, because he alleges there was a 
settlement of accounts and the simple interest due on the first 
bond was entered as part o f the principal o f the 2 nd bond, 
while compound interest up to that date was waived by him.

The defendant, Raja Ramesbwar Narain Singh, admits execu
tion of both bonds. He, however, does his best to minimize his 
liabilities under them. His pleas, so far as it is necessary for the 
purposes o f this appeal to state them, are : ( 1 ) that he did not 
receive Rs. 35,000 out o f the alleged consideration of tbe 
first bond, or Rs. 20,000 out o f the alleged consideration o f the 
2 nd bond ; ( 2 ) that the stipulation for the payment o f
interest at a higher rate from the dates of the bonds in default of 
payment o f interest and the stipulations for the payment of 
compound interest at a higher rate than the rate at which 
simple interest was to run are penalties, which cannot be enforced.

The Sub-Judge found that the defendant had agreed to the 
payment of commission on the principal sums of the two bonds, that 
he purchased a carriage for Rs. 5,000, and some Mncob cloth for 
Rs. 2,000 from two of the plaintiff’s agents, that the amount of 
Rs. 7,000 was accordingly set off against part o f the Rs. 35,000 
which the defendant did not receive in cash on the execution of 
the first bond, and he holds the defendant liable for the full 
amount o f the two bonds, excepting two sums of Es. 8,700 and



JRs. 3,300 shown to have been appropriated by the plaintiffs at the 1 9 0 1  

time of the execution of the bonds, which two sums he disallowed. Uameswar 
The Sub-Judge in the second place holds that the stipulations.for P rosa d  

the payment of the higher rate of interest from the date of the 
bond is a penaltj, but he allows the plaintiff compensatioh at the 
same rate from the date of the bonds. The Sxib-Jndge thirdly 
finds that eorapound interest is not a penalty. Finally, he decrees 
that the principal amounts are to carry interest at the contract 
rate, until actual realization, but that, after the expiration o f 6 
months from the date o f  the decree, interest and costs are to carry 
icteresfc at the rate o f 6 per cent. only.

The defendant appeals and the plaintiffs cross appeal.

W e will first deal with the defendant’s appeal. The grounds 
o f this appeal, as stated by the learned pleader for the appellant, 
are, (1) that the defendant is not liable for the two sums o f 
Rs. 20,31)0 and Bs. 16,700 out o f  the consideration o f tlio two 
bonds, the receipt of which he does not admit, but for which the 
Sub-Jndge has given the plaintiff a decree ; (2 )  that the Subordi
nate Judge should not have allowed any compensation to the 
plaintiffs in lien of the higher rate o f interest, which the defen
dant agreed to pay on failure to pay interest for a year ; (3) 
t];at iiie stipulations for the payment of cotnponnd interest at a 
higher rate than tlie rate o f simple interest is a penalty, which 
cannot be enforced ; (4 ) that the evidence shows that the plaintiffs 
gave the defendant to understand that he would not enforce the 
stipulations for the payment of interest at a higher rate, oi', at all 
^veuts, that thfly waived their rights to claim compound interest 
and compensation ; (5) that the Subordinate Judge should not 
have allowed compensation from the date o f the bonds; fe) that 
comjiound interest and compensation should not have been allowed 
for the period of the pendency of the suit ; and (7) that interest 
at the contract rate should have been allowed only up to the date 
fixed for payment, e. e., up to 6 months from the date of the decree.

W e think it wHl he convenient to consider these pleas under 
4 heads, viz., (1) the alleged non-receipt o f the two sums o f 
Es. 35,000 and Es. 20,000 ; (2) the stipulations for the pay
ment o f the increased tate o f interest from t&e dales of the
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bonds; (3) tlie stipulations for the payment o f  compound interest ;
■ and (4) the date up to which the contract rate o f interest should 
be allowed.

There cannot, we think, be the slightest doubt on the evidence 
that the defendant understood perfectly well that the two sums 
of Rs. 35,000 and Rs. 20,000 out o f the consideration o f the 
two bonds were kept back in payment o f the carriage and horses, 
the hincob cloth, and “  commission ”  to the plaintiffs, and 
however reluctant to agree to this being done, yet he did agree 
to these sums being retained and disposed o f in these ways, and 
did consciously and knowingly admit the receipt o f the full 
consideration o f the two bonds. This is apparent from the 
evidence on both sides. The evidence on this point on the 
defendant’ s side is most significant. The witness, Mahomed Kadir, 
one o f his servants, speaks o f the price of the carriage and horses 
and o f the hincoh cloth being deducted from the.disputed 
Rs. 35,000 o f the first bond, admits that nazarana a"hd salami 
were deducted at the rate o f 7^ per cent, and acknowledges 
receipt o f Rs. 1,200 or 1,300 from the plaintiffs’ agent, Rai 
Jaikishen, for his own labour. The witness, Waris A li, formerly 
in the defendant’s service, also speaks o f nasarana at 6 or 7^ 
per cent, being deducted according to custom ” , and adds : 
“  Nazar ana and salami means that there is a custom in Gya, 
Patna and Benares that a mahajan, when he lends money, 
deducts some commission. Those who borrow money know full 
well that they shall have to pay it. The go-betweens on behalf 
o f the mahajan as well as those on behalf o f the debtor, shaYe 
with the creditor in the amount taken for salami and nasrana. 
When 1 gave information to the defendant that money wsa 
deducted for salami and naxarana he said nothing. W hat else 
could ho do ?”  He further says “  The carriage and horses 
were purchased by the Eajah’s own choice. The Rajah generally 
purchases kincob and shawls. When 1 first opened negotiations 
with Rai Jaikishen, I  was told that, if  the defendant was to borrow 
money from the plaintiffs, he shall have to pay nazarana and 
salami, I  mentioned the matter to the Rajah. A t first he did not 
agree, and then I  said the plaintiffs would not advance money, 
unless salami and nazrana were paid. The defendant agreed to it.”



C h iittor Ln! s i i j s :
tiie  {')ra(^(.it«i of iua ilm i to (U jJuot nazcmina  iuul saU im i;  iiml I  aisd jiamkhwau 

tlie Kajali know oi' tho ali<>,̂ <Kl pniotice, wo did nob m(5nti.ou, 
a iiy t iliin g  abonl; it  n(; Uio tiin o  o f  U io e x e c u t io n  o f  th o  b o n d  fo r  v.

I I b, 1 ,G 5 ,0 0 0 . T lio r o  is  th u s  e v id c iu ie  g iv e n  b y  t lw  ( l e fw i '  K w iiknT

dsint’ s o w n  w ih id s s cs  tb a t  i l io  d c fo iu ia n t  k n e w  o f  th e  ( le d i ic d o n s  o n  

a cc fra n t o f  c o m n u s s io n , a n d , hosvt^Tcr lie  d is lik cv l tlto a r n n ig O ' 

nuini;, lu id  i,o iissftnt. io  i i ,  tis ho c i) id d  li.'ive g o t  i;lso lo :u i o n  n o  

othfnr t e r m s . TIhj tcirmp, h nw evtn ', Iiard  tlu\y w o r e , w e r e  m o r e  

fa v o u r a l) l«  idi.'ni tin* t(>rms w h ich  Uso U iijah  liad iictn). g e t t in g  m o n e y  

o n  f r o m  oilien’ m oiifty  le n d e r s . T lK iro is  e v id e iic o  th a t  h e  h n d  b o o n  

p u yin i;; im ic b  Id /^ bor i-utt!s o f  i i i t c r o s t  to  o lh ^ rs . Th(« R a ja l i ,  i(; is 

t o  bn  riMVKn'uiicn’pti, w a s  a  m an  o f  matiti'rt a t tlni i im o  o f  tlifi 

ti‘iu»siic.tioti, nud  n o  vm du e a d v a n li i 'fo  sceiH s i o  hnvti liften tiikisn u f 

h im , Thtn-<> is  fu rth e r  u b n iu lu n t in d irect , ev id tsn co  o f  t l je  dfd'fUi- 

tlan t’ fl sjHseiit t o  th o  r f it « i it i«n  o f  th e  tw o  su m s h o  n o w  courplniiiH  

h e  d id  n » t ' r e c e iv e .  F o r  in  f.ho f ir s t  i>lnoc, ns.|K»iiU<JtI onfc b y  t l io  

S u b ‘ J « d g o ,  l ie  n e v e r  c o m iila in o d  ia  hia Ifittera to  th o  p la li i f i f fs  

o f  th o  nou-r<!0oi[>t o f  th e  R s . ,*$5,()00 o f  th o  finst b o n d , S t 'o o n d ly ,  

in  tlia  .soeond b o n d  l ie  a d m its  tise rewtnpt o f  H h, 4 ,B 5 ,Q 00  tn u lc r ' 

th e  firs t  b o n d . I n  th a t  sfi<*ond b o n d  lio  p a y s  in t o r c s t  o n  th o  fn it  
a m o m it  o f  th o  oonB icleratioti o f  th e firs t  liotu l. T h ir d ly ,  in  a iio th fir  

b o n d , riz.f o n o  datftil gS rid  F e b m iir y  1 8 8 9 , (trinfeed at pagft 1 0 1  o f  

th e  P a p e r  H o o k , h e  ra a d o  a  s iiD ilar jidttii.ssion. F o in -tb ljr , f r o m  

tl i0 p la iiitit lfi’ b o o k s , i t  Jippt'ars h e  o n  tw o  ooeasion.'s p iiid  ijiteresfc 

o n  th o  fu l l  earn o f  tts . 4 ,8 5 ,0 0 0 ,  T h e r e  art*, th erH fore , w e  thnik^ 
n o  g r o m id s ,  o n  w h ic h  h e  o a n  n o w , y e a r s  a fta r  th e  b o n d  a WBf© 

ewcrited, be allowed to iitm roimd iind gay ho did mb maeiv& 
the full amounts of the coiisidcn-ation for theSD bonds.

Tlion with rogard to tho stijiulation* for tho payment-of a 
lijghsŝ ’ rato"* of intdrest and of compotiiid interest, it h.-iii been 
streiKHOHsIy eonfcfiHded before ns by ona of tho kaiiKnl ploadors 
for the appellant that tlwro is evidenflo that these atiptihi* 
tions were never i a tended to he acted on, hnt. were entered 
In the bonds merely as wliat is oallod a 4ahao, that is, au 
empty throat to frighten the defendant into punctual pay
ment, Inife never to be eiifoi’cecl. Thera is, in oar opinion, 
fio satisfftctory evideace to , this eff«ot. The jd«a is imieoil

' 4 ''
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one which, in the circumstances of the case, cannot possibly be 
entertained. It is evident that no reasonable man could suppose 
that such stipulations could not be enforced. The defendant must 
have known, and, in our opinion, did know perfectly well, when 
he entered into them, that they were enforceable at the plaintiffs’ 
pleasure, though he may have hoped that the plaintiffs would be 
merciful and not enforce them too strictly. It is evident, however, 
that he entered into them knowingly and consciously, simply 
because he was in difficulties and could not get the loans he 
required on easier terms elsewhere. As for the stipulation to pay 
higher interest in case of failure to pay interest for one year, this 
would seem to be clearly a penalty, as held by the Sub-Judge. 
The case of Kalachand Kyal v. Shih Chunder Boy (1) is sufficient 
authority for this view ; for the higher rate o f interest is payable 
from the date o f the bonds. The learned Sub-Judge was there
fore justified by the terms o f s. 74 of the Contract Act in 
giving the plaintiffs reasonable compensation. He has^iven the 
plaintiffs compensation at the same rate as the defendants agreed 
to pay as increased interest. The Snb-Judge was justified by 
the terms o f s. 74 o f the Contract Act, in allowing such 
compensation. For, it would seem to be just and equitable to 
give effect to the stipulations o f the parties perfectly understood 
and freely entered- into, so far as they are lawful, and to set 
them aside only, so far as they are unlawful as being o f a penal 
nature. (See also C/iajmal Das v. Brij Bhukan Loll (2). But 
the Subordinate Judge has given the plaintiffs compensation from 
the date of the bonds. That would seem to be giving them too 
much. W e think the plaintiffs will be sufficiently compensated;, 
if  they get compensation at the rate allowed by the Subordinate 
Judge for default in paying the interest due on the second l)ond 
from the date o f the default o f the second bond, and as .there 
was, at the time of the execution o f the second bond, a settlement 
o f accounts with regard to the amount due under the first bond, 
when the simple interest due on the principal o f the 1st bond 
was calculated and entered as part o f the principal o f the second 
bond, and when compound interest was waived, we think the 
plaintiffs may be regarded as entitled to compensation for the 

(1) (1892) I .L . 11. 19 Calc. 392. (2 ) (1896) L L. B. 17 All. 511.
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default in paying interest on the amount o f the first bond only 
from the date of execution o f the secoad bond. When the pluiutiifs 
accepted simple interest ou the principal o f the first bofid they 
may be regarded as waiving their claims to the higher rate of 
interest Up to that date, and if they waive their fights, they 
need receive no compensation for infringement o f them.

Then, as to the higher rate at which compound interest was 
to run. The case o f Baid Nath Das v. Shamanand Das (1) 
has been cited as authority for the view that compound interest 
at a higher rate than the rate o f simple interest is a penalty*, 
while the decision in Mangmram Marioariv. Rajpati Koeri (2), 
has been relied on as an authority for the contrary view. 
The latter case does not deal specially with the question of 
compound interest at a higher rate, and it was held for reasons 
that do not appear to be very clear that it was a case to which 
the provrsions of s. 74 o f the Contract Act did not apply. 
Furthermore, the case of Mangniram Marioari v. Rajpati Koen ;2) 
was fully considered in the later case o f Baid Nulh Das v. 
Shamanand Das (1). W e therefore prefer to follow this latter 
ruling, and would accordingly hold on its authority that the , 
stipulations for the payment o f compound interest at a higher 
rate is a penalty, which should not be allowed. The questioil 
then arises “  are the plaintiffs entitled to compensation in lieit 
o f compound interest at the higher rate stipulated for ? ”  We 
think they are entitled to compound interest (which is not iil 
itself a penalty, but a perfectly legal provision) at the same rate 
as that at which simple interest was stipulated for in the bond.

The last question which remains for consideration in this 
appeal is up to what date interest on the principal is to run. W e 
consider that on the authority o f the cases o f Uameswar Koer 
V . Mahomed Mehdi, (3), Alaharajah o f Bharatpur v. Ram Kanno 
D ei (4), and Bakar Sajad v. Udit JSarain Singh (5 ), the 
Subordinate Judge was right in allowing the contract rate
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(1) (1894) I. L. R. 22 Calc. 143. (2) (1800) I. L. R. 20 Gulo. 366. 
(3) (1898) I. L. U. 26 Calc. 39. (4) (1900) L. R. 23 I. A. 35.

(5) (1899) I L. R. 21 All. 361.
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o f interest;, but that this rate should be allowed only up to the 
' date fixed by our decree in this case for the repayment o f the bond 
debts, i. e., up to 3 months from the date o f our decree, and that 
after that date interest should run at the rate of 6 per cent. only. 
It is to be noted that in both bonds it is most clearly stipnlated 
that the contract rate o f interest shall run and ail conditions 
shall continue till the payment’  o f the money covered by the 
bond, and as said by their Lordships of the Privy Council in the 
cnse of Ramesxcar Koer v. Mahomed Mehdi Hossein Khan (1) 
“  the mortgagor cannot complain, if  he is made to pay no more 

'than he contracted to pay.”

After the date fixed by us for the settlement of accounts 
between the parties, after which date the defendant will not be 
entitled to redeem the mortgaged properties, it is sufficient, we 
think, if the mortgagees get interest on the amount then found 
to be due to them at 6 per cent, per annum.

W e now turn to the plaintiffs’ cross appeal. As stated by the 
learned pleader for the cross appellants the grounds o f the 
plaintifFs’ cross appenl are : (1 ) that all the conditions of the 
parties contract should be given effect to up to the date of 
realization ; (2) that the increased rate of interest to run from 
the dates o f the bonds is not a penalty ; (3 ) that the Siibordinal.e 
Judge has made np the accounts between the parties on a wrong 
principle; and (4 )  that the Subordinate Judge should not have 
disallowed the sums of lis. 8,700 and Hs. 3,300 deducted by 
the plaintiffs as commission.

The niost important of these are the 4ih and 1ft o f these 
grounds, which will be most conveniently considered in the 
reverse order to that in which they have been stated. The 
Subordinate Judge’s reason for disallowing the sums of Rs  ̂ 8,700 
and Es. 3,300, retained by the plaintiffs as commission is that 
such commission is bad according to a certain English Act o f 
1888, which embodies what in bis opinion “  is an equitable 
principle o f law ”  against which there is no statutory provision o f 
Indian law. In our opinion, however, no distinction can fairly 
be made between these two sums and the balances o f the sums

(1) ( ’. 8U8) 1. L. R. 26 Calc. 39.
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S s. 35,000 and Es. 20,000, which the defeudant did not receive. 
W ith the exception o f the sums appropriated to the payment o f  
the prico of the carriage and horses and of the kincob cloth there is 
nothing to show how the rest o f these sums was expended. It 
seems to us to be no good reason to allow them that it is not shown 
how they were expended and that the plaintiffs’ books do not show 
that they were appropriated by them. But what is a good reason 
for allowing these balances would seem to ns to be that from the 
evidence it is clear that the defendant was told from the first that 
he would have to allow certain sums for commission and agreed, 
though with reluctance, to do so, and that his subsequent conduct 
as already explained makes it manifest that he knew and never 
objected to the deductions on this ground from the considerations 
o f the two bonds. But this reason for allowing the sums o f 
Rs. 26,300 and 16,700 is in our opinion an equally good reason 
for allowirrg the sums o f Rs. 8,700 and 3,300, and we accordingly 
allow them.

Then, in both bonds it is espressly agreed that all conditions 
o f  the bonds, that is, interest at the contract rate on the princi- 
p;il, compound interest on the interest, and interest, at the higher 
rate for default, are to continue till realissation. The Subordinate 
Judge has given no reason for allowing the contract rate only on 
the principal amount up to date o f realization and for disallowing 
compound interest and coinpensation for default in payment o f 
interest. It appeai-j to us that they should be allowed up to the 
date on which we allow the contract rate o f interest to run on the 
principals of the bonds. As far as we can see there is no good 
reason why compound interest at the modified rate we would 
ullow the plaintiffs and compensation for the failure to pay 
interest should not be allowed up to the date mentioned by us 
above. W e accordingly allow them.

The other grounds of cross appeal are not important. The 
stipulation for the payment o f the higher rate o f interest is 
certainly a penalty, as has been said in dealing with the appeal. 
In our opinion the Subordinate Judge has made up the accounts 
between the parties perfectly correctly. He has acted quite fairly 
in crediting the defendants’ fiayments to interest, in the first 
instance.
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W e acfordinirly decree the appeal and cross appeal in the 
manner indicated iibove.

A fresh aeconnt will now be drawn up o f the liabilities of 
the defendants to the plaintiffs, and a decree* prepared according 
to the provisions o f s. 88 of the Transfer o f Property Act. 
The amount mentioned in the decree must be paid within three 
months from the date o f the signing of the decree, failing which 
tho plaintiffs will be at liberty to sell the mortgaged properties 
in the manner specified in the Subordinate Judge’s decree. Each 
party to get costs in proportion to his success or failure in the 
appeal and cross appeal.

S. 0 . B.

Before Sir Francis W . Maelean, K.C.I.E. Chief Justice, and Mr. Justice
Banerjee.

K E D A R  NATH BANER.JEE
V.

A R D H A  CH U ND ER ROY.
Limitation—Bengal Tenancy Act ( V l l l  o f  18S5) Schedule I I I .  Art. 6— 

Limitation A ct {X V  o f 1877) Schedule IL  Art. 179— Whether an ajiplira- 
iion fo r  execution o f a decree fo r  a sum not exceeding Rs. 500, obtained 
hy a co-sharer landlord fo r  his share o f the rent, is governed hy (he special 
rule o f  limitution as laid down in Bengal Tenancy A ct or by the general 
laiv o f  limitation as laid down in the Limitation Act.

An application for execution o f a decree for a sum not exceeHing 
Es. 500, obtained by a co-shnter landlord for liis eliare of the rent, is 
governed by Article 179 of the Second Scheilule oE the Limitation 
Act (X V  of 1877) and not by Article 6 o f the Tliird Soliedule of the 
Bengal Tenancy Act (V l l l  o f 1885).

T h e  judgment debtor, Kedar Nath Banerjee, appealed 'to the 
H igh Court from the decision of the District Judge.

These appeals arose out of applications for execution o f decrees 
obtained by Ardha Chunder Roy, one of several joint landlords,

Appeal from Order No. 267|of 1900 agninst the order Of F. E. Pargiter 
Esq. District Jnclga o f 24-Pergtjunahn, dated the l5 th o f May 1900, affirniitig 
the order of Babu Amrito Lai Mookerjee, Munaif o£ Alipur, dated the l4lh, 
of February 1900.


