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INTRODUCTEI ON

The. basic. requirement of law is that it should corres-
pond with the ac tual feelings -and demands of the society, The
eriminal Jaw should fulfill this xzequirement. If the
people would gratify the passion of revenge outside of
the law, as happened openly, if  the law did nov help-them,
the law has.no choiee but %o satisfy ‘the eraving itself
and thus avoid the greajer evil of privéate retribution.
The main object of criminal law have heen to detex the
pe()plf’ by thvedt from doing ceritaln actd. ~Because it was
recognised principle of eximinal-justice that there was a
nystic bonds between wrongs and vunishments.

With a view to provide s criminal Jusiice o the
communl ty , ‘Indi.zm Penal Code and Criminal Procedure Code
vas framed by the Britishers bot the Indlm Pedal Code
aid other procedural laws which were drafted one forty

yeArs ago, are not p:.oviding cr:lmiml justice in real sense,
Ir; fact i‘ﬁ does not con.:t.'eSpond with the acthal feelings
gnd- demands- of ‘tho .community becauss 1t provides only
punisnment to the. w:cong-doe'cs. ‘There 18 nothing in whole
the Indian Penul Code. 'ox other cxuiminal® laws vwhich deal
3h the rellef %0 bhe resl vietim of the crime, Even top
mos*h Jurists ’cnough talk about: the reforming of the
eriminals bu % they naver ‘talk about the feelings and
denands .of the victim: of thoe erime or the society., Not
only this the procedural systen of the criminal casos
15 nov satlsfactoxy: and « proper, ‘The punishment provided
for tha crime aré not-also satisfactory 4n the present
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prevailing socidl eivcuamstunces. The punishment provided
in cximinal laws mainly aim o prevent or etuibute the
cxriminals. ‘the justice sShould be done in cormsonance with
the feeliy s of the'socilety since vox populi vox. Dej. The .
following sssues may be considered 4o provide- tiue. criminai
Justice to the communitys

1. PROCEDURE RELANING 0 LNVESTTIGAYLON -

Yhe present sysitem of adminisigration of criminal
Jusilee ls not effeciive ut all. The wmain purpose of
investigaiion 1s to bring the real culprit %o the
book, I ths laovestigovion is honest, instataneous and
effective, then most of ths avenues 10 corzuption would
be closed.- Unfortunately there is only one agency working
in India i.e, polies, which lodges the report, arrest the
offerders, lnvestigate ithe matters, prosecute the offen
ders aind also maintain the law and ordexr in the society.
Thls investigating sgeney is highly ovexloading which.
genaiiilly resylts.in the-harrassment of .the innocent.
people. he innocent peopls ure arwvested under suspilcion,
pui behind the: barsy, and,gamassed"

2, FREL LEGAL AID 10 '“HE POOREST AT ALL THE LEVELS:

Free legal sexvices Go tthe poor and the needy is
an esvantial ele.ent of ny reasomeble, fair and %ust
proceRurae,  Whers a pexsori accused of case has no
sufficient mesns wo engnage plexdexs o dofend himsalf,
legal aid must be given 1o such person at the expense
of the svute. In Hussainara Khatoon v. State of Bihar,
1979 Cri. L.J.'1045 in para 6, the Supreme Court observed:
"How a nwocedure whiech doss not malke available legal
service t0 an accused person who 1s 00 poor t5 afford
a lawyer and who would, therefore, have to go through
the trial without legal asgistauce, cannot possibly be
regarded as rea’onsble, falr and just.®

_ Arvicle 394 of the Qonstitutlion of India provides
constitutional direglive 1alwting to free~legal aid. The
provisions ralating teo pre-legal ald ut the expense of the
Btase has also bgen provided in Se¢tlon 304 of the Criminal
Procedure Code. Bub: sub=ssction (1) to section 304 of
Criminal Progedure. Code provides legal aid to the poorest
accused puxsons at the exXpunse of the state only in a trial
b-fore the conrt of uessions, If a case is pending bafore
the Magistyrat., and Lo accused has not sufficlent moans -
to engage a plendex to defend himself then there is nothling
in the cods o provide fues legadl ald to such accused
persoms and justleo ls denied to ‘such persons due to thelx
povexty. ILhonrgh clause 3 «f ‘Seetion 304 of Criminal



Procedure Code anthorisas the Hholbe Governmonts o notify
$het tha provislions of sub-szetion (1) of 3zeiion 304 of
Griminal Procedure Code shall apply in nelutlon %o any
tlass of twlal bhefore. oshex ecoulss in the stLata as they
apply in xelatdon to irinls before the count of sossions,
but nothing hes been dons so £am An this regard, Prace
tically, the right of the poor accusad t0 wvail of the
free legal ald has been recognised in a very limited nume
per of cases, Not only-thls, even this legal ald is :
available only after the completion of the two important
8tages of a criminal case. l.e, investigation and inguiny.
Indigence should never be a giound for denying £-ixn +trial
or equal justlcae. '

3., SPEEDY. JUSTICE:

, It 1s a nomen gen~ralissuim principle of law that
"delay defauis justice" and Justice delayed, Justice
deniad”, In oun countyy tha trials begin no¥mally 3 ox 4
years afier the comalssion of the exrlime «nd gencuially 1t
tékes a yeaxr ox two or even sever.l years and even 'i;Kan
trials 4ra not-concluded. Imegine what will be the posi-
tion of Human memory afiexr 3. ox 4 yeaus of the incident
as far as that ineidsnt 1% concexrnad. Secilon 468 of the
Code of Criminal Progaduna Providas perdod of limltntlions
and crsats & har wo- takineg cogalzunce after lapse of pariod
of lim:igirtion,.. . But. no period of limitation has been
provided for the comclusion of the trial., Recently in a
ciss Shyam Sundexr Shiixma and athers ve. State of Uttan
Pradesh and others zeported in 1982 Allahaobad Criminal
Rullinzs page 391, no puvogress 1n the case took pluace
fox -seven year'g,a}te:r: submission of the chavg=sheet,
Hearings of the case wenc adjourned without rhyme on
reasons. Such staje of offuirs in criminal couxts was
condemnad by Justice: S.J . Hydex in sirong words. Has
obsaxved. that "ithe object of the law ox procedure is to
attain justvlee for the person wiho sceks it, Procedure
departs from-the course set forth for 1t if instead of
facilitating justice, it tends to obstruct it ox is allowed
Fo:be used ag an. ins%,mum"-n'l: of puzsonal Vendatta and
operation”, In Hussalnosa Khatvoon ve Home secretax’g
State of Blhaw, Pataa, 1979 Cx, L.J. 1036, tho Hon'hbloe
Suprems Count obsaxrved "a procedurc proscrihed by law
for depriving n.poxrson of hils libexty cannos b neanohnable,
fair or just, unless thut procedura ensures a spoody
tri.l for de%«mmina'_hion, of guilt of such pexson, io
procedus e which does not enstre a reasonable quick txial
can be regarded as reasonabla, fair or just and 1t would
fall’ foul of .Avticle 21,. .There can, therefore, be no doubt
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that speedy trial .nd by speady trial wa w€sn Leasonably

expedLtions txlal, is an dovegral and <ssantial part of

fundamental vipght %o L fe and libexty eénshmined in Ant, 21,
A piroceduie which keeps a luxga numhaxr of psoplas

behiod the bals without $xfal so long canaot possibly be

ragarded as reasobwble, just ox falw, ' It 1s necessar

that the law as 9nactmd,by the Lagislature and as adminise

vered by bthe courts must »adically chungy %8s approach .

To pre~trial detention und ensure ressonable, just und faily

procedures

4. COMPEWSATICN TO THE VICWIM OF THE CRIME:

- The presenp[lagalvsystem defands the society from
thas criminal behaviours, by punishing them for the crime
comniited by them.  Bub- -the present legal system does not
comprasate the real vietim of ‘the crime in any way. Imagim
whese the head of family, who' is the only earning msmbex, -
is mundered, the ‘muxdsrer may bs punished with imprison.
w.nt for life ox death sentencs, but what sort of come
peas. 5ion is given to the poox famiIY'of~tha daccased.

In cerwarn connteios, for exampls Unlted Sitates Bureau

of Prisons, "works cimps" fox laxge numbesi: of prisonors
hiv. boou datzofueced fox cortaln offancus whareo the

of “=2nd::»s uftew convietion work, eawvn «nd puy for ‘the

loss cans 1 vo the victim oxr the society due to their

of fensivo wct9. In owr country too, the Indian Penal

Code (Amundment) Bill 1972 is undex consldexration., Joint
Commitvoee of Rajy@,sabha and Lok Snbha members considexing.
shis bill has zecommended cexrtaln types of punishment. :
Instead of awaxding shoxt terma imprisonment for offences
punishabla with leas then 3 yeaxs lImprisonment the bill -
has introduced a wew punishment of communliy secrvice,
According to the vill lnkroduced. such sort of punishment
can he awaxded to ‘the offendexrs of more than 18 years of
age., Sec, 250 of ths Code of Criminal Procedure provides
compencuiion for accusation without reasonable cause. Bub
there 18 no provision foiu providing compensation to the
veal victim of the cuime when accusation is found true,
fhis bill has also suggested" introduciion of a new form -
of punishment viz,., “Disqualification from holding office,
offendexs holding office as & director ox manager of a
company 0 as & public sexvant, when convicted for any
office committed in commection with the affair of the
company or. Wwith his officeé as public sexvant can be
sentenced to disgualification from holding such office
any whera for & period upto 5 ysurs In addition to any
other punishmond imposed by law. Thexefara, the sugges-
tion proposad is that the penalty of fine must be the
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egsentizl pundishmant fox: ~1l the crimes in addiiglon to the

mishment of imprisonment, And the flne xecovored from
the ‘convicted person shold be given to the real vietim
of the crime immedia“ely.

. PUNISHEHY Ful THE JUVS NIALS DELINQUBILS -

Prescntly the Juvqnial delinquenss axre placed in
ja:u with haxdsnad cximinals. At present she jails are
oy prope1 pluce to reform them, whe Juvenile offender
whan comes ous from the jall becomes a haxdened cyiminals,

SUGGESTT ONS

' In the light of the foregoing discussion tha
following issues and suggestions may be oconsidered to
providn True and speedy lagal. onimaingl justice to tho
-communlty.

1, There should be tw¢. lndapendent tuenc:v.es fivstly
to. malntain luaw and orxrdexs and seécoudly vo inves ig ave the
matter. ‘‘he mvoatigatirm agency should consibt cfl apaclam
lized nvestigators anc 3 spould be headed by a Magistuate,
4s socn as an :miarmutlon of the commission of any typa :
of offence is lodgad, the investigating agency ‘elongwith
Megistrate shonld immdimely go- to ©tha spo” ari investlgate
the crimo. “he «xrest shorld be made orly whea 1t is
investigated ©thai sucn awd swsh pexsons has commitied the
offence. In this way ocnly rsal culprits w o1l be arxrpested
and the ham: xssmf’nt of innoc~nt people may be vo‘a"eo This
wonld ‘»lso prevany wrong conviction which it can rnot be
denled, do some Uimes arrives.  I'he witnesses examined by
the Mag*s‘cmm et *ne spos atv the initial stage c4n also

be checkad from going 'buck o thely statenents which they
have made befowe the Mogistrate. The Magistrate wonld

enjoy the legal evidence for those statements., In this way
the cause of justiice wou"d be ma’cerially served.

2. As 8t \tnd above ‘the right of ‘the poox accused
to avall of he fTrae 1ng+11 Wid has beewn recopnined in a
very 1!mi ed nunberyr of .easas .nd avan aftor the comploe
tion of the two impoxrtuus cwsons nf the oximinnl cuse
f.0, dnvestigaslan and (nqusrry, the proosod sugge;ation
is that the dxra 3.221 aie o0 sv3 a3-192d who has not
suffizient meaes, fast be rovided u‘r “ho exponse of the
state 12 Il cds .88 of x4 -1s rafor: othexw courts aiso
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as provided befsue the .couit of sesslons, 'Wha night of
the aeccuscd 0 he dependent by ths ploader of nls own
choice shovld commenz» froxm <the Gime of his arvest or ns
soon as the griminal proceedings .ve instituted agailnst
hima '

3. T'he prrlod of limit-tion fox conclusion of the
- %rdel should also be puovided so that justime sbould not
be denied,

4, The penlty of fine must be the assentlal punishe
ment for all “he eximes In adcition to tho punishmeant of
impuisonment,  ARd “the fine recovered from ‘the econvieted
paison phould be given to the ¥eal wletim of the crime
immedlately. .Secondly the wages of labouv 1w jail should
be equivilent to the geaeral market wages and fthe 50% of |
whe total income of the labouxr put by convictved person in
Jall should be given t2-.ths real victim of the crime ox
his family pexriodically .till that family of the victim of
cxime esitablishes itsglf. ! The pumishment should be proe
vided o such convictad persons who are fallare to get

to work o no avae. Indiffersnt to work. If the convieted
person is to pub under “echriz2ul, lstoyr theon training fox
caritsir poriods should e given 2 him so ti:at the laboux
put by him say b3 cashsd in tho opsn markct at the gensexnl
e AU this point 11t may bo interjecved t.mt bg gube
soubuting the diath penalty with 1ifo lmprisurmens, the
society nay eaabia a wiung doer o help wehibilytitfon

of the victim favily by doing labour and crcatihg a source
of comrnsation %o the famlly of the dece 'srd., This will
havo dn.orose offect s well as x-loumatory. Reruqao when
a liabilivy to maiaitain thoe family of the vieeis of the .
crimé shall e lmposed om thae shoulder of Wiy «~ivliet he
will think avout Lha socloty.. B will wealisc 4i»4% if he
comm_is a erime, ne . will havo to share the ryrdan of maine
Tolaag toe a&cls%y,aloo. In the prepant symsmirw the con=
viectad po:son does not feel any sort of socla™ :nsponsi-
bility., And aftox belng Releusad from the jali, his place
in tha scciciy is just jike a big boss, 8o th#® present
prevailirz spproaches of punishman: does not ‘maka him
socilally vesponsible. At vhis strige he flouss the norms
of behaviour of tjie society, and th2 moral odlig:itons
moxke venenentlly besanss he gatners more impressions

“that people around him listesy $o his voice of command

moxra liberully. Thearefuws, tvhe punishment sghould be

such a aviwre whlch may comp=I him to feol social
rasponsibilike, and also the roul vietin of the crima
‘be propexly zedvcead,

Se . Thewa should be 3L ment juils in form or refor-
masory sehoo’.s whern the juvenicl offenders below 18 yoears

of ag> skould be keyu., ™%wy Shpuld be provided proper techni~
ci.l txzailndinga, de i.g %he peploa of theix jail, se¢ that when
they co e oy Trom the jall th:sy may be good c{t:zuns insiead
of haxzdened Jrimbsal s.
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