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3H76 of the Governor General in Council, that it is indicated by a
In THIS comparison of tlie phraseology of s. 22 of the 24 & 25 Ylct.j

,THK Pktition c. 67, with the phraseology, of the 3 & 4 Will. lY ,  c. 85̂
b L sejn!  s. 43, that the High Courts were not to be subject to any

legislative authority in India. The difference in the two sec
tions isj that whilst the former Act expressly declares all Courts 
to be so subject, in the latter Act these words are omitted. I 
do not think that it ia a sound method of construing Acts of 
Parliament to control the effects of general powers which are 
conferred, because special powers are ?iog conferred. To confer 
any special powers was in this case wholly unnecessaryj and the 
Legislature may w'ell have thought when passing the second Act 
that it was a mere waste of words to do so. Nor indeed do^s 
this argument, even if sound, affect my view of the matter, for 
the power of the Governor General in Council to legislate for 
the High Courts rests in ray opinion not on the 24 & 25 Yict., 
c. 67, but on the 24 & 25 Yict., c. 104.

For all these reasons it seems to me that this application must 
be rejected with costs.

Application refused.

APPELLATE CFJM INAL.

1876 
Augmt ■23.

Before Mr. Justice Macpherson and M r. Justice Morris.

THE QUEEN BAIJOO LALL ah d  o th ees .

In the  M atter  of th e  P etitio n  of BAIJOO LALL a n d  aw oxh eb .*

Criminal Procedure Code ( Act X  o f  1872J, s. 471— Act X X I I I  o f  1861, 
s. 16— Order sending Case to Magistrate fo r  enqiiirvig into Offence o f  giving 

false Evidence— Preliminary Enquiry— Vagueness o f  Charge.

Although s. 16 of Act X X I I I  of 1861 gives Civil Courts powers similar 
to those conferred on Civil and Criminal Courts alike by s. 471 of the Crimi
nal Procedure Code, the whole law as to the procedure iii cases withia those 
sections is now embodied in s. 471 of the Criminal Procedure Code.

In a suit brought to recover possession of certain property, the Judge 
decided oue of the issues raised in the plaintiff’s favor, but ou the important

* Criminal Motion, No. 189 of 1876, agaiuat the order the Judge of 
Zilla Uya, dated the 22ad June 1876.



issue as to wlieHiei* tlie pliiintiff ever liiul possession, lie foinifl for tli« defend- I87r>
ant. Tlie plaintiff was not examined, but on the issue as to possession lie
called two witnesses. The Jud^e disbelieved their statemonts, and considfrins ^ *'• ^

°  ”  B a ij o o  B a l Tj
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that the plaintiff had failed to prove his casse, he gave jiidfruiciit for tlie 
defendant, without requiring him to give evidence on that issue. In tlie 
concluding paragraph of his judgment, the Judge directed the depositions Fi-.titios
the two witnesses above referred to, together with the English memoranda L a l l . .  

of their evidence, to be sent to the Magistrate with a view to his entpiring 
whether or not they had voluntarily given false evidence in a judicial pro
ceeding, and he further directed the Magistrate to enquire whether or not 
the plaintiff had abetted the offence of giving false evidence, on the gromul 
that as the witnesses were the plaintiff’s servants he must personally have 
influenced them, and also to enquire whether the plaint which the plaintifThad 
attested contained averments which he knew to be false. On a motion to 
qiiasli this order, tliat under s. 471 of the Criminal Procedure Code,
the Judge has no power to send a case to aAtagistrate except when, after having 
made such preliminary enquiry as may be necessary, he is of opinion (lia  ̂
there is sufficient ground (i.e., ground of a nature higher than mere surmise 
or suspicion) for directing judicial enquiry into the matter of a specific 
charge, and that the Judge is bound to indicate the particular statements or 
averments in respect of which he considers that there is ground for a charge 
into which the Magistrate ought to enquire, and that the order was bad 
because the Judge had made no preliminary eiiqairy and because it was 
too vague and general in its character.

T h is  was an application to quash- an order of the Judge of Grya 
sending the phiiiitlff in a Civil suit and two of his witnesses 
to a Magistrate for enquiry into charges of giving false evidence 
and of abetment of that offence. In that suit the present peti
tioner Baijoo Lall sought to recover possession of certain 
property from which lie alleged the defendant in the suit had 
illegally evicted liim. He claimed as sub-lessee of one Eajun 
Kuuwar who, he stated, was lessee of the property under Ranee 
Sun at Kunvvar the owner thereof. Amongst other issues raised, 
in the case was an issue as to whether Ranee Sunut Kunwar had 
executed any lease to Rajuu Kuuwar: another issue was whether 
the plaintiff had ever been in possession. Evidence was gone 
into at the trial, and the Judge decided the former issue in 
favor of the plaintiff, but on the important issue as to possession 
he found for the defendant; and for that reason he dismissed 
the suit.  ̂Upon the issue as to possession no witnesses were 
called for tlie defendant̂  aud the only witnesses called for the



1876 plaintlfF were two persous, Juggernath Siugli aiul Nowrangi Lall, 
the former of whom joined in the present application. The 

 ̂Baijoo Lall Junge disbelieved the statement of these two witnesses, and̂
' IiTthk coudideriiig that the phiiutlfF had failed to prove his case, gave

defendant without calling upon him to go into
op J3aijoo evidence on that iysue.Lai.l,

In the concluding paragraph of his judgment the Judge 
ordered as follows :—

“  The depositions of Juggernath Singh and Nowrangi Lall, 
together with the English memoranda of their evidence, will 
be sent to the Magistrate with a view to his enquiring whether 
or not they have voluntarily given false evidence in a judicial 
proceeding; and as the witnesses are the servants of the 
plaintiff in this suit, Baijoo Lall^ he must presumably have 
influenced them. I further direct that an enquiry be made by 
the Magistrate whether or not the said Baijoo Lall has abetted 
the offence of giving false evidence in a judicial proceeding; 
and also whether the plaint, which he has attested, contains an 
averment Avliich. he knew to be false. In the course of that 
enquiry it may be well that the Magistrate should examine 
those witnesses who were cited by the defendants to rebut the 
jdaintliF’s allegation of possession, but whom I considered it 
unnecessary to examine as the plaintiff’s witnesses so completely 
broke down.”

The petitioners Baijoo Lall and Juggernath Singh now moved 
the High Court to quash this order on the following grounds:— 
That there was no evidence to show that the statements of 
Juggernath Singh were false or that Baijoo Lall had abetted 
the offence of giving false evidence, and the mere circumstance 
that liis witnesses had deposed in his favor did not warrant 
the inference that he' had abetted such an offence; that the 
enquiry as to whether the plaint contained an averment which 
the plaintiff knew to be false was too general and vague, especi-, 
ally where important issues had been decided in the plaiiitiff'’8 
favor; that the Judge had failed to comply with the require
ments of s. 4'71 of the Code of Criminal Procedure, and had 
xnade no preliminary enquiry, nor recorded any proceeding 
showiflg that he was of opinion that there was suffic .̂ent ground
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for enquiring into tlie charge ; that the order shouhl have 1876
specified the particular acts or statements which constituted QuicHs
the oiFence charged ; that his reasons for disbelieving the evidence Bauoo Lall

were highly conjectural, and that it was beyond the scope and is ihk

object of the law that such prosecutioijs should be allowed thV\̂ imTius 
upon such reasons, aud that the order was made without 
jurisdiction.

Upon this motion the High Court sent for the record and 
called upon the Judge to show cause why his order should not 
be set aside.

In his return to the High Court the Judge stated that heo O
had made the order in exercise of the powers vested iu the 
Court by s. 16 of A ct X X I I I  of 1861; that he made no 
preliminary enquiry as the statement of the witnesses and 
their demeanour satisfied him that they had given false evidence, 
and he submitted that the necessity or the reverse whicli 
existed for a Magisterial enquiry was all that the prelinunnry 
enquiry o f the Civil Court could d e c i d e a n d  that “ tlie 
framing of a technical charge was the duty of the Magistrate, 
and not of the Court directing the Magistrate to hold ana  o
enquiry; the duty of the Court was limited to a reasonable 
indication of the nature of the offence to be enquired into.”

Mr. C. Gregory for the Crown showed cause.

Mr. Branson and Mr. Sandel in support of the rule.

The judgment of the Court was delivered by

M a c p h e r so n , J.— This is an application to quash an order 
of the Judge of Grya, under s. 471 o f the Criminal Procedure 
Code, sending the plaintiff in a Civil suit and two of his 
witnesses to a Magistrate for enquiry into charges of giving 
false evidence, &c,

I  siiy the order was made under s. 471 of the Criminal 
Procedure Code, because although s. 16 of Act X X I I I  

, o f 1861 gives Civil Courts powers similar to those conferred 
on Civil a«d Criminal Courts alike by s. 471, tjiere can be no 
doubt that t̂ ie whole law is now embodied in s. 471, and our
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187G jnrisdiotinii to interfere in tlie matter is not b y  a

Qokbn suggestion tliat the order in question was, or'iniglit have been,
B a i j o o  L a l l  niade under s. 16 of Act X X L H  of 1861 and not under s. 471.

isi THR (The learned Judoje stated the facts of the case and conti-WATL'KISOF
iiiK PicTiTioN l in e d . )

Lalu It is contended for Baijoo Lall and Jnggernath that the
Judge liad no power to make that order, inasmuch as he never 
made any preliminary enquiry and had no sufficient ground on 
which to base such an order as required by s. 471.

W e think the objection is valid, and that the Judge had 
no jurisdiction to deal with these persons as he did. 
As regards Juggernath, although the Judge disbelieved his 
evidence^ no witness had been called to contradict him. 
And as regards Baijoo Lall he was not examined before the 
Judge at all, and there is absolutely nothing to show that he 
abetted the ofFeuce of giving fidse evidence excepting the one 
naked fact that he was the plaintiff iu the cause. The Judge 
says he must presumably have influenced his own witnesses. 
There is no such legal presumption, and we may add that if there 
■were, it would put an end to litigation iu the Civil Courts, for 
no plaintiff would be safe. The Judge, because he disbelieved 
the two witnesses called for the plaintiff, considered no “ prelimi
nary enquiry” necessary. But that is in contravention of the 
law: for the law permits the Judge to send the case on to the 
Magistrate only if, after having made such a preliminary enquiry 
as may be necessary, he is of opinion that there is sufficient 
ground (ie ., ground of a nature higher than mere surmise or 
suspicion) for directing judicial enquiry into the matter of a 
specific charge.

That the Judge did not make any preliminary enquiry and 
did not know what specific charges he wanted the Magis
trate to enquire into is clear. The Magistrate is directed 
to enquire generally whether or not the two witnesses have 
voluntarily given false evidence in a judicial proceeding, 
and as regards Baijoo Lall^ “  whether the plaint which he has 
attested contains an averment which he knew to be false.” 
S. 471 does UQfc warrant the Judge in issuing ^ general 
roving oomiaissiou such as this to a Magistrate'^ to inquire
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generally into the truth or falsehood of depositions or of aver- i876
ments in a plaiufcj and the Jiulo-e was bound to indicate the Qwrkn

particular statements or averments in respect of which he B a w o o  L a l i . ,

considered that there was groiuid for a charge into which the Is ’niB
_ . ,  ,  MATTICIS OF

Magistrate ought to enquire. The Judge says, The duty thk Pktitfos 
of this Court was limited to a reasonable itidication of the

■51
nature of the offence to be enquired into ” and again, “  the 
necessity or the reverse which existed for a Magisterial 
enquiry was, I submit, all that the preliminary enquiry of the 
Civil Court could decide.” W e thiuk that this view of the 
law is incorrect. Something more than a mere indication that 
a witness has spoken falsely is needed before a Civil Court 
is justified in initiating a prosecution for giving false evidence.
There must be, it seems to us, evidence of a direct and sub
stantive nature before the Court, evidence going to show that 
the statement made by the witness is absolutely false. There 
must be iu the words of tlie law sufficient ground ” foi’ 
enquiring into the matter of a specific charge.

Altogether, we think that the Judge’s order is bad, he 
having made no preliminary enquiry as was clearly necessary, 
and the order being too vague and general iu its character.
In thus deciding, we follow the course taken iu the case of Kali 
Prosunno Bagchee (1).

The power given by s. 471 should be used with care and after 
due consideration. And it is by no means iu every instance in 
which a party fails to prove his case, that the Judge who lias 
decided against such party is justified in exercising the powers 
given him by this section. So long as it is a case as to which 
there is any possible doubt, or in which it is not perfectly cer
tain that the Judge’s decision must be upheld iu the event of 
there being an appeal in the Civil suit, the Judge acts indis
creetly and wrongly if the moment he has given his judgment iu 
the Civil suit he exercises the power given him by this section^
A t th«s same time, if in the course of the civil trial the Judge 
has before him clear *and luimistakable proof of a criminal offence, 
and if, after the trial is over, he on consideration thinks it neces
sary to pfoceed at ouce, of course it may be. right to do so.
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1876 Judges should however bear in mind that criminal prose- 
Qukkn cutions are frequently suggested by auocessfullitigauts merely to 

BaijooLall preveut an appeal in the Civil suit; and they should be careful 
In THE jiofc to lend themselves to such suggestions too readily. They 

TiiK̂ PicTiTioN should also recollect that when they proceed under 8. 471, the 
responsibility for the prosecution rests upon the Judge entirely ;
■ such a prosecution being a very differeufc thing from a prosecu
tion instituted on the complaint of a private party and merely 
sanctioned by the Court under s. 468.

Order quashed.

A P P E L L A T E  C IV IL .
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Befoi'e Mr. Justice Markhy and M r. Justice McDonell,

R A M  NKEDHBB K O O N D O O  ( P l a i n t i f f )  ». R A J A H  RUGHOO  
July 3 , N A T E  N A R A IN  M U LLO  a n d  a n o t h e r  ( D e f e n d a n t s ; , *

Declaratory Decree— Consequential Relief— Act V I I I  o f  185S, s. 15—  
Jurisdiction o f  Civil Courts.

A  granted a lease of his entire property to the plaintiff for a term of years, 
with power to enhance the rents and make settlements. Immediately after 
A  executed a pottah in favor of covering a portion of the same estate, 
whereby B's rent was to remain unchanged for a period conterminous with 
the plaintiff's lease. In a suit by the plaintiff against B  and A's representa
tive to have the pottah set aside, it was objected that, inasmuch as the deed 
had not been as yet set up against the jdaintiff, nor any injury shown to have 
been occasioued to him thereby, he had no cause of action: held that the suit 
was maintainable.

In laying down the rule that “ a declaratory decree cannot be made, tmlesg 
there be ariglit to consequential relief,” the Privy Council did not intend to 
deny to the Courts of this country the power to grant decrees in any case in 
which, independently of the provisions of Act V l l t  of 1859, s. 15, they had 
the power to grant a decree. This power is generally the same aa that of the 
Court of Chancery in England.

S u i t  to set aside a pottah, dated the 1st Srabun 1280 (15th 
July 1873), executed by the late Rajah Bikramajit Mulla, 
zemindar, in favor of Suroop Mahto, the first defendant.

* Special Appeal, No. 385 of 1876, against a decree of the Judge of 
Zilla Midnapore, 'dated the 26th of February 1876, reversing a decree of 
the Officiating Muusif of that district, dated the 3rd of September 1875.


