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to tlie case o f H em p n m m a l  v. H anum an  (1). In the present case 
neither priucipal nor interest has been paid since the 5th of 
August 1869, and if the phiintiff had instituted his suit on the 
6th of August 1872, it must have been dismissed as barred by 
limitation.

It is impossible for me to hold that he is not barred now 
because he has deferred the institution of his suit until after the 
first day of April 1873, the date mentioned in s, I of the 
Limitation Act of 1871 (2).

I  must, therefore, dismiss the plaintiff’s suit, but, as the defend­
ant does not appear, without costs.

Suit dismissed.

Attorney for the plaintiff: Baboo Kallynath Mitter.

Attorney for the defendant: Baboo Troyluchnath Roy a.
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M O U N G  SH O A Y  A T T  ( D e f e n d a n t )  v . K O  B Y  A W  ( P l a i n t i f f ) ,

[On appeal from the Special Court of British Burma,]

Duress— hnprisonment— Avoidance o f  Contract.

An  agent employed by the plaintilF to purchase tiiaber for him in tise 
Siamese territory was imprisoned by an officer of the Siamese Government, ou 
a charge brought against hiia by the defendant of stealing timber. In order 
to obtain his release he contracted to purchase from the defendaiit, for the 
plaintiff, the timber which he was charged with stealing, at a price much 
beyond its value. Held^ that the piaiutifi might repudiate the contract as 
obtained under duress.

(1) 2 Mad. H . C. Eep., 472.
(2) See Venkatachella Mudali v. 

Sashaghe^'iy Eau, 7 Mad. H . C., 
283 ; Molakatella Nagamia v. Pedda 
Narajipa, Id,, 288 ,• Venkataramanier y .

Man die. Reddy, Id., 298 ; and CJiinna’’ 
mmi Iyengar v. Gopalacliarry, Id., 
392; but see Madhavhhai SMov^ 
bhai V. Fattesang Naihubhai, 10 Bom« 
H , 0., 487.

Present .-— S i r  J. W . C o l v i l e ,  S ib  B. P eacock ., S ib  M. E . S m i t h ,

Sir K.  p.  Cox.libb.



YOL. L] CALCUTTxl SERIES. 331
>

In Eii"!an(1 fclie mere face of iiuprisorinienfc is nr>t dnemeil sufli(3lent fco avoid 1S76 
an tigreemenfc made b j one who is in lawful custody under the regular process M o u n g  S h o a ?  

of a Gourfc of compefcent jurisdiction, where no undue advantage is taken of 
the situation of the party making the agreeisienfc. But in a country in which Byaw. 
there is no settled system of law or procedure, and where the Judge is iuvested 
•with arbitrary powers, imprisonment miij in itself amount to duress sueh. as 
will avoid a contract entered into by the prisoner with the view of obtaining 
release.

A p p e a l  from a decree of tlie Special Court of Britisli Burma, 
dated 3rd of June 1874, reversing a decree of the Judge of 
Moulmein, dated 21st April 1874.

The suit was instituted to recover Rs. 28,003 damages from 
tlie defendaut, for wrongfully causing the agent of tlie plaintiff, 
one Nga Douk, whilst under restraint, to enter on behalf of the 
plaintiff into a contract, by which the plaintiff sustained consi­
derable loss. By the contract in question, Douk was to buy 
from the defendant 152 logs of timber at a very high price, and 
to give up to him some elephants and harness belonging to the 
plaintiff, a sum of Us. 3,000 deposited by the plaintiff with a 
binyakin (an officer of the Siamese Government), who was 
alleged to b*e acting in the matter in collusion with the defend­
ant, as payment of timbcr-dnty, and a sum of E-s. 4,700, which 
the plaintiff had advanced to certain foresters for timber which 
he was unable to utilize through being deprived of his elephants.
The plaintiff claimed these two sums, with interest at 5 per 
cent, per annum, for fifteen months ; he also claimed Rs. 6,128 
for the elephants and harness, and Bs. 9,000 as hire for the 
elephants for fifteen months, at Rs. 150 eacii per month. In the 
Court of the Judge of Moulmein, the suit was dismissed witii 
costs; but this decree was reversed on appeal by the Special 
Court of British Burma, on the ground that the contract was 
void as having been made under duress; and a decree was 
given for Rs. 3,080 for the elephants and harness, for the sum 
of Rs. 3,000 deposited with the binyakin with the interest 
claimed, and for tlie use of four elephants for the time stated 
at Rg. 140 per month. The claim of Rs. 4,700 was disallowed, 
as being, even if  proved to have been advanced, too remote to 
be recovered la this suit. From that decree, the defendaut 
appealed to Her Majesty in Council.



1876 Mr. Leith, Q,C.^ and Mr. Day tie for the appellant.
M o u n g  S h o a t  

Att
KoBxaw Cave, Q.C., and Mr. Cory ton for the respondent.

The judgment of their Lordships was delivered by

S ir  M . E. S m it h .— This is an appeal from a decree of the 
Special Court of British Burma, reversing a decree of the Judge 
of Moulmein, which had dismissed the plaintiffs suit, and giving 
instead of that decree a judgment for the plaintiff for the sum of 
Bs. 8,480, with interest.

The plaintiff and defendant are merchants in the timber trade, 
residing at Moulmein, in British Burma, and it is their prac­
tice to go up into the Siamese territory, and under permission 
from the Government to cut timber there, and bring it down in 
a manner which has been described by Mr. Coryton, to Moul- 
mein. The plaintiff, at the time when the transactions which 
gave occasion to these proceedings took place, did not go into 
the Siamese territory himself, but employed an agent called 
Douk to purchase timber for him, and entrusted -him with a 
considerable sum of money, and with elephants used in draw­
ing the timber which has been cut. It seems that Douk, on the 
20th September 1870, entered into an agreement with a man 
called Pho to purcliase some timber, 200 logs, if Pho could 
obtain a permit. It will be necessary, hereafter, to consider that 
agreement more in detail; it is sufficient now to state the fri,cfe 
that such an agreement was made, and the general purport of it. 
A  few months afterwards, on the 3rd of January in the follow­
ing year 1871, the defendant, who was personally on the spot, 
also entered into an agreement with the same man Pho, to cut 
timber for him, under a permit which the defendant had obtained 
from the Siamese authorities. The defendant entered into 
agreements with two other foresters of a similar kind. Timber 
was cut by Pho and by the two other foresters, and on the 6th 
May, Douk, the plaintiff’s agent, went to the two creeks which 
seem to be called Whaypoogan and Whaykoonpai, w;here the 
timber was stacked, and put his mark upon 152 logs. It 
appears upon the evidence^ that at that time there were no marks
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upon the timber, except those of the foresfcers who had cut it, Ŝ76
It seems that Pho had cut 81 of these loorg aud the two other men Mopsg Shoatt

- . . had cut 71 lo"s. The defendant hear in sc of this proceeding', «•Ko Byaw-
complained to a Siamese officer, styled binjakiu, who was said 
to be a Judge of the district, of what Douk had dune, and the 
Judge sent a peon with the defendant to arrest Douk, and to 
bring him before him. It seems that after searching for Donk 
for two or three days, he waa found, and taken into custody, 
considerable violence being used. How far some violence waa 
necessary to secure him, or what degree of force might reason- 
ably have been employed for that purpose, does not appear, but 
certainly it would seem that a great deal of violence was used ; 
that he was beaten, tied with a rope, and in this state carried 
into the presence of the binyakin. When there the binyakia 
put Douk into irons, with an iron collar round his neck, and it is 
said that threats of personal violence were used towards him, 
unchecked by the binyakin. There is probably some exaggera­
tion in the evidence upon that point. But enough remains to 
show that he was not only placed in imprisonment, but had these 
irous put upon him, and an iron collar. Under these circum­
stances he was charged with having put his mark upon the logs, 
and he was charged with having so done fraudulently and cri­
minally. That being the state of affairs, and Douk being evi­
dently under great apprehension at the time as to what further 
might happen, it was proposed that he, having put his mark 
upon the timber, should purchase it ; then there was a parley as 
to the price, and ultimately it was stated that the price he must 
give for this timber should be 45 rupees a log, a price certainly' 
much larger than the value of the timber as it then lay. I t 'i s  
said to be the law o f Siam that a man who has improperly put 
his mark upon timber which does not belong to him is liable to 
pay the value of 10 logs for every log so marked. That law or 
custom is by no means clearly proved, but whether it be so or 
not, it is clear that the agreement for the purchase of the logs 
by Douk was at a price considerably beyond their value.

It has been argued on the part of the appellant that although 
Douk must be considered as a prisoner at the time before this 
Judge, yet his imprisonment was lawful, and therefore that the
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187G contract cannot be avoided ou the ground that he w as under 
BIo d n o  S h o a y  illegal constraint at the tune he made it. The Jud̂ e of Moul-

Att ® . . .mein is right in his view of the law of England̂  that in this 
country if a man is under lawful imprisonment for a civil debt, 
an agreement which he makes while subject to that constraint is 
not, by reason, of his being so subject to it, capable of being 
avoided., provided that it  is not unconscionable. But imprison- 
meiit in a country where there is no settled system of law or 
procedurcj and where the Judge is invested with arbitrary pow­
ers, is duress of a wholly different kind. In the one case the 
prisoner knows that the length and severity of his imprisonment 
are defined and limited by the law, and cannot be exceeded ; 
whereas iu the other the prisoner neither knows what will be 
the length of hia imprisonment, nor what amount of pain and 
misery he may be put to; all is indefinite; and therefore the 
apprehension acting on the mind of a man in sucli a situation 
would be infinitely greater than if he were imprisoned in  a 
country like England, where the law is settled, and cannot be 
exceeded by the Judge.

With regard to the actual circumstances of this impriaonmen t, 
there was a great deal of violence used at the time of the 
arrest, and whether some violence was justified or not by Douk’a 
resistance, it is unquestionable that he received a severe beat­
ing, which would affect the state of his mind. Then he was put 
into irons. The charge is made against him—not that he had 
unintentionally put his mark upon the property of another—but 
that lie had done so criminally, with a view to steal it. He 
knew what had happened and might happen again in this Sia­
mese territory,—that a wrongful act of that kind might be very 
severely punished, and to an extent which in this country might 
be supposed to be disproportion ate to the offence.

No doubt, speaking generally, all matters relating to a con­
tract are to be decided by the law of the country where the 
contract is made, but there are principles of universal applica­
tion by which all contracts, wherever made, must be judged. 
The first principle of contract is, that there should be voluntary 
consent to it. In this country duress has always been held to 
avoid a contract, except in certain cases where the imprisouDaeixt
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is lawful. Bat tins exception would not be lield to apply to a ___ ^76___
case where a man is in custody upon a criminal charge like the Moutô hoat

present, and has made an asreeiiieiit to si"*"© benefit to another
to release him from that charge; in fact such a contract in this
country would be lield to be void on other grounds. TJpoii the
face of itj this contract shows that the man was charged with a
criminal offence. “  Treephaw”— that is D ouk—requests not to
raise contention against me with regard to having stolen^
impressed, and struck with hammer mark the 152 logs of teak
timber which has been cut, worked, and kept at the place allotted
by Moung Shoay Att in the forest, for which Mouug Shoay
Att obtained the Imperial order and written permit.” . It was to
get rid of that charge of having stolen these logs, when he was
in custody under the circumstances which have been referred
to, that this agreement was made. Their Lordsliipw  ̂ therefore
think that the plaintiff may repudiate it, as having been made
by his agent when under duress. ,/'

It is to be observed that tfie treaty between the British 
Government and the Siamese Government contains this clause:

With reference to the punishment of offences or the settle­
ment of disputes, it is agreed that all criminal cases in which 
both parties are British subjects, or in which the defendant is a 
British subject, shall be tried and determined by the British 
Consul.” It seems, therefore, that the binyakin had no juris­
diction to try the offence, and the proceedings bear the character 
of an attempt, by bringing Douk before tbis Judge, to extort an 
agreement from him.

Their Lordships for th ese reasons think that this agreement 
does not in any way bind the plaintiff; and inasmuch as 
E.S. ■ 3,000 of his money was paid, and his elephants were 
delivered under it, that he is entitled to bring this suit,

A  question was raised whether the agreement had not been 
confirmed and ratified by the subsequent acts o f the plaintiiF, or 
Douk as his agent. Ho doubt, if there had been a clear ratifi­
cation, it being in the power of the plaintiff to ratify or reject 
it, if there were circumstances from which a ratification might 
properly be presumed, be would be bound by it, but their 
Lordships do not find any evidence of such a ratification. The
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'876 delivery of the elephants was in eiFect made before the con-
Mouso shoay strainfc or the apprehension of constraint had disappeared; for 

 ̂ • • •simultaneously entering into this agreement^ it appears
that Douk gave an order to the man who had the custody of the 
elephants, to give them up to the defendant, and although the 
actual delivery did not take place immediately, it was made in 
consequence of that order, and Douk says he was in such « 
state of apprehension that he could do nothing afterwards, and 
as soon as he recovered from his beating, went down to Moul- 
meiii. The other point is that the timber was accepted by the 
plaintiff. But their Lordships think that it was not accepted 
under such circumstances as constitute a ratification, because, 
all the way through, Douk was protesting against this agree­
ment, and so was the plaintiff, claiming the timber as his own 
property.

Another ground suggested by the Special Court on which 
this agreement could not be sustained as against the plaintiff, 
seems to their Lordships to be well founded. Douk being in 
custody upon a criminal charge had clearly no authority to part 
with his employer’s property, or to make an agreement to part 
with it, to relieve himself from such a cliarge. I f  there had been 
any question of a civil nature, it might have been within the 
scope of his authority, as a general agent, to compromise such a 
claim, but when charged with personal misconduct and a crime, 
which it cannot be assumed that his principal had authorised, 
110 authority from the employer can be implied that his money 
and his elephants should be handed over to the man making the 
charge, in order to relieve his agent from it. It is sufficient, 
however, to decide that the agreement is avoided on the ground 
of duress, for, as the lower Appellate Court observes, this last 
ground for impeaching the agreement was not made in the 
pleadings.

Their Lordships having come to this conclusion upon the 
agreement, it follows that the decree in favor of the plaintiff 
must stand.

Then the question arises whether a deduction should not be 
made from the amount of the decree for the value of the timber, 
which their Lordships are satisfied the plaintiff got into hia

a s 6 . th e  In d ia n  l a w  r e p o r t s . [v o l . l
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possession. Undoubtedly if  the timber belonged to the plaintifF, I87f>

Att
V.

Ko B x a w .

and tlie claim made by the defendaufc upon it was an invalid Modniî Shoat 
one, no deduction ought to be made from the damages, although 
possession of it may have been obtained in consequence of this 
agreement. This raises the question to whom the timber 
belonged at the time when this agreement was made up on the 
10th May. (His Lordship, after going through the evidence on 
this point and finding it in favor of the defendant, continued:)
Their Lordships are therefore of opinion that the total amount 
decreed and payable to the plaintiff under the decree appealed 
from should be reduced by the sum of E-s. 3j040j being the 
value of the 152 logs of timber at Rs. 20 per log. The 
amount so reduced will be payable to the plaintiff with interest 
thereon at five per cent, from the date of the said decree to the 
date of realization.

Their Lordships will humbly advise Her Majesty that the 
decree be varied by making the reduction in -these terms, and 
that in other respects it be affirmed. The decree being thus 
varied, their Lordships think there should be no costs of this 
appeal

Decree varied.

Agent for the appellant:— Mr. W. D. H. Oekme.

Agents for the respondent:— Messrs. Watkins and Latfeij,

OEIGINAL CIVIL.

Before Sir Richard Garth, E t ,  Chief Justice, and iir . Jtisiice Pontifea\

BHUG-GOBUTTX BOSSEE (P L A is t ip r )  d. S H A M A G H U E F  BOSE
AND OTHEKS ( D e FENDANIs).

Mortgage—'Lien o f  Mlortgagee on Sale o f  Eight, Title, and Intej'est a f 31ort‘  
gagor-~Writ o f  ji. fa ,— Purchaser at Sheriffs sale at instance o f  Mortgagee,

1876 
March 13

14 iT 
M ay Ifi.

N , M  and G  borrowed from B  a sum of Rs. 12,000, to secure repayment 
of wWcli tliey executed in lier favoi’ a joint and several bond in May 1863 
for payment of the said sum with interest on the 6tli of May 1864, and also a 
w am nt to coafess judgment ou the bond. On the 27th of April 1864, iV, M

45


