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Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Macpherson.

H Y D E R  A L l ( P l a i n t i f f )  v . JA F A R  A L I ( D e f e n d a .n t ) . *  1 8 7 5
July \5.

Seng. Act V I I I  o f  1869, s. 98— Suit fo r  value o f  Crops— Distraint—
Jtir'isdiction— Small Cause Court.

Tlie plaintiff made a complaint to tlie Magistrate against the defendant, 
his landlord, for forcibly carrying away liis crops; wliereupon tlie defendant 
was tried, eonvicted of theft, and punisbed. The pIuiutifF then instituted 
a suit against the defendant in the Munsifs Court, apparently under s. 95 
of Beug. Act Y III  of 1869, and obtained a decree declaring the distraint to be 
illegal, and directing the crops to be given up to him. The defendant offered 
to give up a smaller quantity than was mentioned in the decree. The plaintiff 
refused to take the same, and brought a suit in the Small Cause Court to 
recover the value of the quantity he had claimed before the Munsif and 
something additional. Held, that the Small Cause Court had no jurisdiction, 
and that che suit ought to have been brought under s. 98 of Beng. Act V III  
of 1869.

T h i s  was a reference to the High Court by the Judge of the 
Small Cause Court of Bhaugulpore in a suit brought by a 
tenant against his landlord under the following circumstances :—-

On the 18th of March 1874, the defendant distrained certain 
crops belonging to the plaintiff, and on the 27th of the same 
month applied to the Munsif under s. 78 of the Beng. Act V II I  
of 1869 for a order for sale, representing that the crops had 
been stored on the 25th. Tne Munsif, on the same day, made 
his order under s. 80 of the Act. The plaintiff, on the same 
day, vzz,, the 27th of March, complained to the Magistrate that 
his crops had been forcibly carried off by the defendant, here
upon the defendant was tried, convicted of theft, and fined 
Bs. 20.

The plaintiff then instituted a suit before the Munsif on the 
13th of April, app§rently under s. 95, although that section was 
not mentioned, and obtained a decree declaring the distraint to 
have been illegal, and directing the property to be given up; but

* Refer<ince from the Small Cause Court of Bhaugulpore, dated 4th May
1875.
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1R75 no damages were awarded. The plaiiitiiF then proceeded to exe- 
liYDitu A u  cute his decree, but as the defendant would only make over ten 
Jafau Ali. maunds instead of twenty-ei,^lit maiinds demanded under the 

decree, the plaintifF refused to take the quantity offered to him, 
niid brought the present suit in the Small Cause Court for th.e 
value of twenty-eight maunds and something over not mentioned 
in the case before the Munsif,

The Judge of the Small Cause Court decided that he had no 
jurisdiction to try the case, and referred to the High Court the 
following question :— W ill this suit lie ? As the defendant 
refused to make over the whole of the distrained property, which 
appears to amount to a refusal to withdraw the distraint, has not 
the plaintiff his remedy by a suit under s. 98 of the said Act 
(Beug. Act VIII of 1869)?

The parties were not represented m the High Court ■ by 
pleaders.

The judgment of the High Court was as follows :—

G a r t h , C.J.— The Jud^e of the Small Cause Court is right 
in thinking that the Small Cause Court has no jurisdiction, as 
the suit is clearly one which might and ought to have been 
brought under s. 98 of Beng. Act V III  of 1869.

Before Sir liicTiard Garth, K t , Chief Justice, and Mr. Justice Birch.

1875 KLLEM  a n d  a n o t h e r  ( D e f e n d a n t s )  vs. BASH EER  a n d  a n o t h e r

( P l a i n t i f f s ) .^

Review— Act V I I I  o f  1859, s. 376— Error in Law.

The pr&rtuction of an aubliorifcy wbicli was not brouglit fco the notice of the 
Judge at the first hearing, and which hiys down a, view of the law contrary to 
that taken by the Judge, i.s not a sufficient ground for granting a review.

I n this suit, which was one for possession ô certaiu land, the 
Subordinate Judge of Sylhet delivered his judgment on 13th

,  * Special Appeal, No. 2331 of 1874, against a decree of the Subordinate 
Judge of Zilla Sylhet, dated the 4fch of July 1874, I’eversing on review his 
former decree dated the 13th of June 1874, and affirming a decree of the 
Suddw Munsif of that distvlut, dated the 16th of April 1874,


