
1877 P r i n s e p ,  J.— I am  of th e  sam e opinion. I w ould on ly  a d d  
K a i x y  P r o -  th a t  the  fac t th a t i t  lias been  th o u g h t n ecessa ry  to  m ake a  sp ec ia l

SONMO H a z E A  ,

V. proviso in art. 169, sch. ii or the JLimitation Act, seems to
MundlL stow that the ordinary law was not sufficient in this respect as

regards decrees or orders of a High Court in its Ordinary Origi­
nal Civil Jurisdiction. There is no such special provisiou for other 
decrees or orders. We cannot apply s. 20 or 21.

Appeal dismissed.
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F U L L  B E N C H .

B efore S ir lUchard Garth, Knight, C h ief Justice, M r. Justice Jachson, M r,
Justice Macpherson, M r. Justice Marhby, and M r. Justice Ainslie.

^877 MOHESH MABLTO a n d  a n o t h e r  ( D r f e n o a n t s )  v .  SHEIK P IE tJ" '
( P l a i n t i f f ) . ’̂

Sj)ecial Appeal—Jurisdiction—Sm all Cause Court—Claim  under jRs. 500— 
Question o f  T itle—A ct X X I l l  o f  1861, s. 2 7 ~ A c t  X I  o f  1861, s. 6.

No special appeal lies to tbe High Court in a suit cognizable, by the Small 
Cause Court, althougb a question of title to immoveable property has been 
raised and tried in tbe Court below,

T h i s  was a suit for the recovery of Rs. 476, the price of
certain sakhwa trees. A  question of title had been raised and 
determined in the Court below in favour of the respondent. 
Upon a special appeal from this decision, M arkby and 
Prinsep, J J . ,  referred the following point to a P u ll Bench ;

W hether, having regard to the provisions of s. 27 of A ct 
X X I I l  of 1861, a special appeal lies to the High Court ip a suit 
of the nature cognizable by a Court of Small Causes, when a 
question, ’of title to immoveable property has been raised and 
tried in the Courts below.”

Baboo Anandanautli Chatterjee, for the respondent, took a 
prelim.inary objection, to the hearing of the appeal, and con-

* Specfal Appeal, No. 1385 of 1875, against a decree of H. M. Boddam, Esq-i 
Pepwty Cowroissiouer of Zilla Hazaribaugb, dated tUe 18th March, 1876.



tended that no appeal would lie to this Court, inasmuch as the 
case was one cognizable by the Small Cause . Court, being
merely a suit for damao-es. The words of the A ct are, that no  ̂ i’-

. . . . .  Shuik PiRcr.
special appeal shall lie from any decision or order in any suit of 
the nature cognizable ia Courts of Small Couses......when the
debt, damage or demand for which the original suit shall be insti­
tuted shall not exceed five hundred rupees ; but every such order 
or decision shall be final.” I t  is true that a question of title was 
raised and tried, but it  was simply raised incidentally in order 
to the determination of damages, and as the suit itself was 
merely ‘for damages no appeal lies— Grant v. Modhoosudim 
Bingh (1) and Lasmani Debia v. Mahomed HafezuUa {2).

Baboo Roopnath Bonerjee for the appellants.— I f  the sole 
question raised and decided in this suit had been the plain* 
tiff’s claim to damages, it is clear that no appeal would lie 
to this Court. But the decree of the Court below was based 
iipon a question of title, which, if  it had properly arisen inci­
dentally in a suit brouglit in the Small Cause Court, would not 
then have been finally concluded between the parties— Bhoop 
Narain Sahoo v. Meer Mahomed Hossein (3); and as this question 
of title had to be determined before a decree could be given, 
the appeal is admissible—Pachoo Baree v. Gooroo Churn 
Bass ( 4 ) ;  see also D ikshit v. B ikskit (5) and liamchandra 
Magunath v. Abajibin Hasty a (6).

T h e  opinion of th e  F ull B e n c h  was d e liv ered  by

G a r t h ,  C . J . — W e  are  o f  o p in io n , th a t  as this w a s  a  s u it  

c o g n iz a b le  b y  the C o u r t  o f  S m a ll C a u ses , no sp e c ia l a p p ea l l i e s  

to  th is  t5ourt, a lth o u g h  a  q u e s tio n  o f  t it le  m a y  h a v e  b e e n  

in c id e n ta lly  ra ised  in it. T h e  a p p ea l w ill ,  th ere fo re , b e  d ism issed .

Appeal dismissed.

(1) 10 W. E.,^9. (4) 15 W. R., 55S.
(2) 8 B. L. R., Ap., 96. (5) 2 Bom. HJ 0. Rep,, 4.,
(3) 4 W. R., 60. (6) 6 Bom. H. 0. Rep,, A. 0., 12.
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