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APPELLATE CIVIL.-

Before Mr. Justice Markby and Mr. Justice Prin&ep.

1 8 7 7  KALLY PROSONNO HAZRA. ( P l a i n t i f f )  v .  HEBRA LAL
June'21. MUNDLB ( D e f e n d a n t ) . *

Limitation — Act IX  o f  1871, ss. 20, 21; Sell. 7i, arts. 167, \Qd-~Execu-
'1,

tion Proceedings.

The word ‘debt**:5a ss. 20 and 21 of Act IX  of 1871 applies only to 
a Habilifcy for wliioU ia suit may be brought, and does not include a liability 
for ■wliich judgment has been obtained : therefore, wbere the last application 
for execution of a decree had been made on the 14th of December, 1872, and 
a notice under s. 216 Act V III of 1859 issued on the 19tU of January, 1873,' 
and on the 28th of April, 1873, the judgment-debtor filed a petition notifying 
part-payment, which petition was signed by the judgment-creditor,—held, in 
an application for execution made on the 27tb of April, 1876, that finrtker 
execution was barred by limitation.

T h i s  was a suit iu which the pUilntiff, appellaut, had obtained 
a decree ou the 9th of January , 1868. The last application for 
execution had beeu filed ou the 14th of December, 1872, uud a 
notice uuder s. 216 of A ct V I I I  of 1859 had beeu issued to the 
representatives of tlie jadgineut-debtor ou the 19t*h of January , 
1873. Ou the 28th of April, 1873, the judgment-debtor filed 
an application with the couseut of the decree-iiolder, who append­
ed his name at the bottom of the petition notifiying payment of a 
part of the decretal amount, aud the execution case was struck 
off the file. O n the 27th of April, 1876, the judgment-creditor 
applied for fresh execution. The judgment-debtor pleaded limi- 
tJition. The lower Appellate Court held, that further execution 
was barred. The judgment- creditor preferred a specfal appeal 
to the High Court.

B a b o o  Eashbehari Ghose fo r  th e  a p p e lla n t.— T h e  p e tit io n  

p resen ted  b y  th e  ju d g m e n t-d e b to r , an d  s ig n e d  b y  th e  ju d g -
r*

* Miscellaneous special Appeal, No. 91 of 1877, from a decree of C. D. 
Field, Esq., Judge of Burdwan, dated 22nd December, 1876, confirming a 
decree of Baboo Amrit Lall Pal, Munsif of that district.
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and is therefore governed by ss. 20a and 21 of the Liini- K a u .y P ro-
®  ̂ SONNO tl^ZKA.

tatioii Act. The period of Iwnitatioa must, therefore, be com- »• ^
 ̂ LaIx

puted from the date of the presentation of that petition* UmuhK,

The respondent wtis unrepresented; the pleader for the appel­
lant, however, pointed out to the Court that the proviso to art.
169 of the 2nd schedule of Act I X  of 1871 would have been 
mere unmeaning surplusage if  limitation on pjirt-pajm ent of 
money under a decree had been already provided for under 
s. 21 of that Act.

The following judgments were delivered ;—

M a r k e t , J .—In  this case, whilst execution proceedings w ere 
going on, the judgmeut-debtor filed a petition in Court notifying 
payment of a part of the sum due under the decree, and asking 
for-a-stay of execution for four months. The judgraent-credi- 
tor signified his assent to this application by signing the petition^ 
which was granted. The question we have to determine on 
special appeal is, whether a new period of limitation runs either 
from the date of this petition under the provisions of s. 20 or 
from the date of the part-payment under the provisions of s. 21,
A ct I X  of 1871. Both these sections are applicable to ‘ debts and 
legacies^ only, and I  do not think that the sum due under a decree 
is a 'd e b t ’ within the meaning of these two sections. I t  seems 
to  me that the proviso to s. 21, which is general, would be un­
meaning as applied to. sums due under a decree; and the proviso 
to  art. 169, sch. ii would also have been wholly useless if  part- 
payment of money due under, a decree had been already pro­
vided “for under s. 21. Both these arguments, i t  is true, apply 
only to-6. 21. But I  cannot suppose that the word ‘ debt* is 
used in a different sense in two consecutive seotio«s of the Act,
I  do not of course mean to say tha t the sum due under a decree 
may not sometimes be properly called a * d eb t; ’ i t  is constantly 
spoken of as a judgm ent-debt; but taking the whole A ct 
together, I  tMnk the  ̂debt’ spoken of in ss. 20 and 21 is a liability 
to  pay money for which a suit could be brought, a«ad not for 
which judgment has been obtained- The Miscellaneous* Special 
Appeal will be dismissed with costs.

61



1877 P r i n s e p ,  J.— I am  of th e  sam e opinion. I w ould on ly  a d d  
K a i x y  P r o -  th a t  the  fac t th a t i t  lias been  th o u g h t n ecessa ry  to  m ake a  sp ec ia l

SONMO H a z E A  ,

V. proviso in art. 169, sch. ii or the JLimitation Act, seems to
MundlL stow that the ordinary law was not sufficient in this respect as

regards decrees or orders of a High Court in its Ordinary Origi­
nal Civil Jurisdiction. There is no such special provisiou for other 
decrees or orders. We cannot apply s. 20 or 21.

Appeal dismissed.
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F U L L  B E N C H .

B efore S ir lUchard Garth, Knight, C h ief Justice, M r. Justice Jachson, M r,
Justice Macpherson, M r. Justice Marhby, and M r. Justice Ainslie.

^877 MOHESH MABLTO a n d  a n o t h e r  ( D r f e n o a n t s )  v .  SHEIK P IE tJ" '
( P l a i n t i f f ) . ’̂

Sj)ecial Appeal—Jurisdiction—Sm all Cause Court—Claim  under jRs. 500— 
Question o f  T itle—A ct X X I l l  o f  1861, s. 2 7 ~ A c t  X I  o f  1861, s. 6.

No special appeal lies to tbe High Court in a suit cognizable, by the Small 
Cause Court, althougb a question of title to immoveable property has been 
raised and tried in tbe Court below,

T h i s  was a suit for the recovery of Rs. 476, the price of
certain sakhwa trees. A  question of title had been raised and 
determined in the Court below in favour of the respondent. 
Upon a special appeal from this decision, M arkby and 
Prinsep, J J . ,  referred the following point to a P u ll Bench ;

W hether, having regard to the provisions of s. 27 of A ct 
X X I I l  of 1861, a special appeal lies to the High Court ip a suit 
of the nature cognizable by a Court of Small Causes, when a 
question, ’of title to immoveable property has been raised and 
tried in the Courts below.”

Baboo Anandanautli Chatterjee, for the respondent, took a 
prelim.inary objection, to the hearing of the appeal, and con-

* Specfal Appeal, No. 1385 of 1875, against a decree of H. M. Boddam, Esq-i 
Pepwty Cowroissiouer of Zilla Hazaribaugb, dated tUe 18th March, 1876.


