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APPELLATE CIVIL,

Before Mr. Justice MarJiby and Mr. Justice Prinsep.

SHIRO KUMARI DEBI ( D e s 'b w d a n t )  » .  GOVIND SHAW TANTI

Declaration of Title—Adverse Possession—Case made in Plaint—Issues,

A  declaration of title may he made upon proof of twelve jeara’ adverse 
possession. Such declaration cannot, liowever, be given on a title not 
distinctly stated in the plaint or in the issues.

Tirumalasami Reddi v, Ramasami Reddi (I) dissented from.
Ram Lochm Chuckerbutty v. Earn Satondur Ckucherbutty (2) followed.

T h is  was a suit for the confirmation of possession of, and tlie 
establishment of the plaintiff’s jamai right in, 7 bigas of kheraji 
jamai lauds, and for the setting aside an order and subsequent 
sale made in an execution-proceeding under s. 246 of the 
Code of Civil Procedure. The plaint stated that the lands in 
question were portion of an estate which originally belonged 
to one Bam Dhoba, and that the said Ram Dhoba sold them 
under a khosh-kobala to one Lochunkali, from whom the 
plaintiff purchased the said lands under a kobala on the 14th 
Joist, 1269 (27th May, 1862), since which time the plaintiff had 
been in possession of the said lands through bhag tenants, by 
annually paying Ks. 7-14-15 as the rent thereof to the maliks. 
The second issue fixed by the Muusif and the only one now 
material, was, whether the disputed land was held by 
Lochunkali by virtue of purchase, and is held by the plaintiff as 
alleged by him.” The Munsif held the plaintiff entitled to 
the relief sought for, on the ground that he had proved%is own 
possession, and that of his predecessor Earn Dhoba, for twelve 
years before the institution of the present suit. The Civil and 
Sessions Judge, after remanding the case for further evidence, 
dismissed the appeal by the defendant, on the ground that the

* Special Appeal, No. 1678 of 1875, from the decision gf J. Tweedie, 0%. 
Judge pf Burdwan, dated the 9th June, 1875, confirming a decree of 
Baboo Oobind Chunder Ghose, Munsif of Bishtopore, dated 30th May, 1874.
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plaintiff and Ids vendor Loclmiikali had together enjoyed twelve 
years’ actual possession of the disputed property before filing 
his present suit for the establishment of bis righ t and title^, and Sh&w 
was, therefore, entitled to a decree. Takxi.

The defendant preferred a special appeal to the H igh Court.

Baboo Rash Behanj Ghose for the appellant.— Mere proof 
of possession for twelve years will not justify the declaration the 
plaintiff asks for in this suit— Tirumalasami Eeddi v. Mamasami 
Meddi (1), VmMca Ohurn Daneijee v. Digumbicvee Dahee (2),
M an Gohind Sircar v. Umbika Monee Dossee (3)j and Moulvi 
Ahdoollah v. Shaha Mujeesooddeen (4). I f  the plaintiff wished 
to rely upon adverse possession for the statutory period, such a 
case ought to have been set up in the plaint and raised by the 
issues— Jltiro Soonduree Debia v. Unnopoorna Dehia (5), Bijoy a 
Debia v. Bydonath Deb (6), and Bhaygo M utty Bibee v. Maho
med Wasil (7). The Muiisif having raised all the material 
issues in the case, the Court of appeal had no riglit to remit the 
proceedings to the M unsif under s. 354 of the Code of Civil 
Procedure.

Baboo M ‘I Madhab Sen for' the respondent.— Proof of adverse 
possession for twelve years is sufficient to entitle a  plaintiff 
to a declaratory decree— Ram Lochun Chuckerbutty v. Bam  
Soondur Chuckerbutty (8). The question was sufficiently raised 
hy the issues. Besides, the defendant never complained in the 
Court below that he had been in any way taken by surprise, 
and the objection must be allowed iu special appeal.

Baboo Rash Behary Ghose in reply.-^Tliere was no allega
tion in -4he plaint that the possession of the plaintiff and his 
vendor had lasted for twelve years, and the second issue does 
not, therefore, raise the question of title by adverse possession.
The case of Ram Lochun Chucherbutty v. Ram Soondur Chucher- 
butiy (8) is distinguishable, there being nothing to show in the

(1> 6 Mad, H. O.jlep., 420. (5) 11 W , R., 550.
(2) 12 W. E., 429. (6) 24 W. E., 444.
(3) 16 W. E., 218. (7) 25 W. B., 315.
(4) id ,  27. (8) 20 W. K., 104.
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1877 rep o rt th a t  title  by adverse  possession h ad  n o t b een  a lle g e d  
“ shiho K(ĵ  ill th e  p la in t or raised  by th e  issues. T h a t case moreovei* is 
MARt̂  f€Bi Court o f Wards v. EadhapersJiad Sing (1 ),

where the Court refused to make a decree on the basis of 
adverse possession, that case not having been made either by th^ 
plaint or the issues.

The judgment of the Court was delivered by

M a r k e t , J . — This is a suit brought under the provisions of 
s. 246 of the Code of Civil Procedure for setting ^aside an 
order made in an execution-proceeding taken in respect of 
certain land, of which the plaintiff claims to be the owner. He 
put in a claim under s. 246, and failed; and thereupon he 
brought this suit, to use the words of that section, “ to establish 
his right.” He sets out his title saying that the land of which he 
claims to be the owner appertained to 23 bigas 11 cottas 7 chittaks 
of land which belonged to one Ram D hoba; that out of the said 
land, E-am Dhoba sold 7 bigas, which are in dispute, to Lochun- 
k a li; that while Lochunkali was in possession of the said land, 
he sold it to the plaintiff under a kobala of the 14th Jo ist, 1269. 
“ Since then I  have been in possession of the same through bhag 
tenants, by annually paying E,s. 7-14i-15 as the rent thereof to 
the maliks. To this there was no objection offered by any 
body.”

Various issues were raised; and one of those issues, or 
rather part of one of those issues, is this,—Is the disputed 'land 
held by the plaintiff as alleged by him ? Ultimately, after a 
remand, the Lower Appellate Court was not satisfied that the 
plaintiff had established the precise title which he had s,et up, 
but it was satisfied that he had been in possession for twelves' 
years; and upon that ground , gave him the dechiration which 
he asked.

Now, io the first instance, it was broadly ,contended before us, 
that, in a suit of this kind, no declaration of the plaintiff’s title 
can be cnade merely upon twelve years’ pos|ession ,*'and in 
support of that, a decision of the Madras High Court, T iru m a-
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ia sa m i Reddi v. Ramasami Reddi ( I )  w as re lied  on. W ltli  th e
geiieral proposition there laid down, I  must s a /  I  am unable to
agree: it is in direct conflict with a decision of this Court in _ *’• „

® . G o t in d  S h a w

Ram L o c h u n  Chuckerhutty v. Ram Soondur Chuckerhntty (2)—  Tanti, 

tlie decision of Sir Richard Couch and Mr, Justice Glover, 
wherein it is laid down in the most distinct terms that a decla
ration of title may be mads upon proof of twelve years’ 
possession. Sir E-ichard Couch say s ;— W hat the plaintiffs 
sought was a declaration of title to tliis share in the land, and the 
first Court had given them that. They having been in possession 
of the land for more than twelve years, the title of any other 
person had been, to use the language of the Judicial Committee 
in the case of Gungn Gohind Mundid v. The Collector o f  the ^4- 
Pergunnahs (3), extinguished in their favour. The effect of their 
possession was to extinguish other titles, if any existed; and 
we think, in a. suit of this kind, although they failed to satisfy 
the Court that their title to the laud had been acquired iu the 
way they stated, if in fact they are entitled to it, they ought to 
have a declaration to that effect, and not be driven to bring 

Another suit in which they would omit any statement of the 
nianner in which they became entitled, and simply say that they 
were entitled to it, and that they had been iu possession of it 
for a greater number of years, more than sufficient to bar all 
other claimants by the law of limitation, and ask for a decree 
on that ground.”

I t  appears to me that if we look to the reason of the thing, 
we could come to no other conclusion. The plaintiff comes into 
Court, as for this purpose we must assume that he has a right 
to come*, to prove his title. There is no reason whatever why 
he shoukl not prove his title by any mode which will show that 
he has a good title, and when once the law has declared that 
twelve years’ possession is a good title by itself, I  do not see how 
it is possible that the Court can refuse to resognize that, any 
more than ifc can refuse to recognize a conveyance from a pre
vious owner.

Theii it is said'-that there are decisions of this Court m  which
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1877 a oontrary îew has been taken. Tiie decisions relied on are: 
S h i i s o  K x i-  M o i i l v i  AbdooUah y .  Shaha Mujeetiooddeen ( ] ) ,  Court o f  W ards  

V. y .  Radhapershad Sing (2), B ijoya  Dehia v. Bydonath  Deb  (3), 
Tanti.”  ̂ Bhaygo Blutty  Bibee v. Mahomed W asil (4). Now it is possible 

that there may be some coufliofc between the two last of those 
decisions anti the decision of Sir Eiohard Couch, to which I 
Iiave already referred, upon one point. Sir Richard Couch clearly 
thought that if the question of twelve years’ possession was 
properly raised in the issues, the suit ought not to have been 
dismissed although the title had not been based upon that 
ground iu the plaint. ‘ Possibly, I do not say thaf it is so, 
possibly there may be a conflict between the two last decisions' 
and the decisiou of Sir Richard Couch upon that point; but we 
need not consider that, because I do not think that, upon the two 
important points which arise in this case, there is any conflict 
between the decision of Sir Richard Couch Barn Locliun  
Chucherhutty v. Ram  Soondiir Chuckerhutty (5) and the other 
decisions. I think, on the one hand, there is nothing which 
contradicts the decision of Sir Richard Couch, that a posses
sion for twelve years is a good title upon which a declaratiorf 
may be based; and on the other hand, I  ihiiik. Sir Richard 
Couch clearly admits, what the other decisions expressly lay 
down, that the question of twelve years’ possession must be raised 
in the issues. I  think that appears from what Sir Richard Couch 
says, when dealing with the jiidgnient of Sir Barnes Peacock,, 
in the case of Ram  Coomar 8home v. G-unga P e rsh a d  Sein (6). 
He says there; “ The nature of the case, as appears from the 
papers,” (that is, speaking of the papers of the case before Sir 
Barnes Peacock) “ did not admit of the plaintiff’s asking for 
what has been given to the plaintiff in this case by the first 
Court, namely, a declaration that he is the person entitled to 
the land.” :

It is precisely on that ground that the cases of B ijo y a  
'Debia j .  Boydonath Deb (3) and Bhaygo M u t ty  Bibee v. 
Mahomed Wasil (4), are. distinguishable from the decision :
' ' ' ’ ■ , E*', '

(I) 16 -W. R., 27. (4) 25 W. R., 315.
(2r k  w.R„238. (5) 20 W. R., 104.
(3) 24 W. R., 444, (6) 14 W. R., 109.
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ill the case of Bam Loehun Chucherbutty v. Earn Soondm" ^̂77
Cliuckerhutty (1). In the case of Bijoy a Delia  v. Bydonath
D eh  (2), Sir Richartl Grarth says : This decision,” Govind Shaw
of the decision of the Court below in. that case, appears to us Tasti. 
to be entirely beside the plaintiff’s real claim and the issues 
which have been raised, and properly raised, in the Court below 
and so Mr. Justice Macpherson says in the case of B  h a y  g o  
M u tty  Bibee v. M ahomed WasiI (3): The Lower Appellate
Court ought not have given a decree in favour of the plaintiff 
upon a ground which is not suggested in the plaint, or in the 
issues tri§d/’ It is q̂ aite clear that when a plaintiff claims a 
title upon twelve years’ possession, he must draw the attention of 
the defendant to the fact that he is going to claim a declaration 
upon that title, in order that the defendant may give his own 
evidence and scrutinize the evidence of the plaintiff upon that 
point, and se*-jyhether possession for twelve years is proved, 
and whether he can contradict it during any portion of that 
period. L think, therefore, it is clear how we ought to deal 
with this case. We ought, on the one hand, to hold that the 
plaintiff may have a declaration of his title based oft twelve 
years’ possession, but that if he wishes to claim a declara
tion upon a title of that kind, he must at least clearly raise 
that question in the issues in the case. Now, therefore, we 
must examine what are the issues raised in this case. Some 
issues were raised by the District Judge on ajjpeal, and were 
remanded to be tried by the Munsif. I am not at all clear 
what new points the District Judge desired to have tried, bat 
this is immaterial, because the new issues contain nothing about 
twelve yearsV possession. "We need only, therefore, look 
at the is§ues as settled in the first Court. As I  have already 
shown, the form of the issue there was whether the disputed 
land was held by the plaintiff as alleged by him ? The issue, 
therefore, refers us back to the allegations in the plaint, and no 
question can arise in this case as to what would be the result if 
the issues disclosed a new title.

Now let us tuili to see what the allegation in the plaint is.
When we come to look at the allegation in the plaint, I ‘think
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1877 it is not sufficiently clearly stated that tlie plaintiff intended
Shiko Ku- to rely upoa twelve years’ possession. In  fact, the plaintiff says
marî Debi lias not been himself in possession for much more than

eleven years, aud though he is, no doubt, entitled to join the pos
session of his vendor to his own possession, yet he has not given 
the date when his vendor came into possession, nor does he even 
make the general allegation that the possession of his vendor, 
coupled with his own possession, would amount to a period of 
twelve years. I t  follows that the question of twelve years’ 
possession has not been properly raised either in the plaint or in 
the issues'in this case, and the defendant had no proper notice 
that such a point was going to be raised; therefore, it was not 
open to the Lower Appellate Court, having negatived the title 
which had been alleged by the plaintiff, to declare in his favour 
a title which had not been alleged. For those reasons I  think 
that the decision of the Lower Appellate C onii-^  wrong, and 
it ought to be reversed, and the plaintiff’s suit dismissed.
, I  only wish.to add that it is not necessary for us bow to con
sider whether we ought to interfere in this case on the ground 
that the*suit ought not to have been remanded. B ut I  think 
it right to say that, as far as I  can see, there was no ground 
■upon which a remand ought to have been directed in this case. 
The plaintiff had had an opportunity of proving his title, but 
he had failed to do s o ; and having failed to do so, 1 think 
the Lower Appellate Court ought to have dismissed the suit, 
and not to have given the plaintiff an opportunity of producing 
any further evidence.

The suit will be dismissed, and the appellant will be entitled 
to her costs in this Court and in the Courts below.

I  think it  desirable to add that, in this judgment, do not 
express any opinion as to whether - a declaration can be given 
upon a title which appears in the issues but is not set forth in 
the plaint. I  only say that a declaration cannot be given on 
a title not distinctly stated either in the plaint or in the issues.

Decree reverse^.
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