
1S76 Majesty to affirm the judgment of the High Court, and to dia-
Abihunnissa miss this appeal with costs.

HAToos Appeal dhnissed,
AsnKUSJsissA
Khaxoos. Agents for the appellant: Messrs. L a w fo rd  and Waterhouse.^ 

Agents for the respondent; Mr, T , L. W ilson.
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F U L L  BEN C H .

Before S ir  Richard Garth, K t ,  C h ief Justice^ M r. Justice K em p, M r. Justice 
Mmpherson, M r. Justice Markhy, and M r. Justice A inslie.

1876 DHONESSUR KOOER (Dbckbe-hoi,deb) v .  EOT GOODER SAHOY
(Jtogmknt-Debtoe).*

F el. 22.
---------------- Limitation A ct ( I X  o f  1871), ScTied. I I .,  A rt. 167—Application f o r  J^xecuiion

o f Decree—Suit.

PebGaets:, 0 . J., and MAEKBXand Ainslib, JJ, (Kemp and Macphbbson, 
J,T., disseatmg.)—T ke periods o f limitation prescribed in Sched. I I  of 
A ct I X  of 1871 are to be computed subject to tlie provisions contained in 
the body of tiie Act.

An application made on the 8tli January, 1875, to execute a decree, tbe last 
preceding application having been made on the 8th January, 1872, was held 
to be within the time allowed by A rt. 167, Sched, II, A ct I X  of 1871.

P er Curiam .—The word ‘ suit, ’ as used in the A ct, does not includc  
‘ applications.’

O n  the 8th January , 1872, Dhonessur Kooer applied for 
execution of a decree against Roy Gooder Sahoy, but took no 
further steps in the m atter till the 8th January , 1875, when she 
made afresh application to execute the decree. Both the Lower 
Courts held that this application was barred by the Limitation 
Act. The decree-holder appealed to the H igh Court, when, in 
consequence of the opinion expressed by Jackson, J . ,  in Bailee

* Miscellaneous Special Appeal, No, 109 of 1876, against an order of 
E . Drummond, Esq., Judge of Zilla’ Sarun, dated the 11th February, 1876, 
affirming an order of S. W . DaOosta, Esq., Subordinate Judge o f that district, 
dated the 28th of May, 1875.



K ant Ghose v. Haran Kisto Ghose(l')f being in conflict witli t h e __ ______
opinion of McDoneli, J . ,  in the same case, and with the opinion
of Birch and McDoneli, in Boy B a-  gQYiinowr.
hadoor t .  Watson (2), Kemp and Birchj J J „  who heard
the appeal, referred the following questions for the opinion of a
F all Bench:—

1. W hether the periods of limitation prescribed in A ct I X  
of 1871, Sched. I I ,  Division 3, are to be computed subject to 
the provisions contained in the body of the Act ?

2. I f  the provisions of the Act apply to Sched. I l l ,  Divi
sion 3, is the word ‘ suit ’ to be interpreted so as to comprehend
applications ’ in execution of decrees ?

Baboo Bhoyruh Chunder Bmierjee (with him Baboo Bama  
Chum Banerjee) for the appellant.—S. 13 of the Limitation 
A ct pi^vides that, “ in computing the period of limitation 
prescribed for any suit, the day on which the right to 
sue accrued shall be excluded.” I t  is submitted that an appli
cation for the execution of a^decree is a suit within the 
meaning of that section. [A in s lik , J .— This Court has ruled 
more than once that the word ‘su it’ in s. 1, cl. «, does not include 
applications,] Yes, that must be adm itted; see Rohini Nunduti 
Mitter v. Bkogohan Chunder Roy (3) and Ritghoo Nath Boss v. 
Shirommee F at Mohadebee (4) : but in Raja Promotho N ath  

. Roy  Y. Watson (2), Birch and McDoneil, J J . ,  following 
the decision in Hurro Chunder Roy (Jhowdhry v. Sooradhonee 
Debia (5), held, that the word ‘suit’ in s. 14 of the Act does include 
applications for the execution of decrees. In  the case last cited.
Peacock, C. J . ,  says, with respect to proceedings in execution “  the 
word suit’does not necessarily mean an action . . . .  Any pro
ceeding in a Court of Justice to enforce a ' demand is a  ̂suit ;’ 
and this view was adopted by Stuart, C. J . ,  in opposition to the 
rest of the Court, in  the recent case of Jiwan Singh r. Sarnam 
Sirtffk (6). W herever a proceeding is not strictly a proceeding 
to enforce a demand, special provision seems to have befe made

(1) 24 W . E ., 405. (4) 24 W . B ., 20.
(2) Id., 303. (5) B. L. R., Sup. VoL, 985,
(3) 14 B. L. K ., 144, note. (6) I  L. B ., 1 All., 97.
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1877 for it. Thus s. 13 specially provides for certain applications, 
biTONBssuit and a  la , explanation 2, enacts that a plaintiff resisting an appeal 

t). presented, on the ground of want of jurisdiction, shall be deemed 
Sahoy. ' to be prosecuting a suit within the meaning of that section. The 

same larger sense appears to be attached to the word '  su it’ in 
s. 7y which deals with the case of persons under legal disability. 
But, apart from the applicability of s. 13 to proceedings in exe
cution, it is submitted that the appellant’s application was made 
within the period allowed by art. 167 of the 2nd sched. The 
heading of the 3rd column, ^^time when period begins to run,” is 
somewhat ambiguous; but the ambiguity is removed if  for ‘'when’ 
we read ‘ from which’ or ‘ from when. ’ The corresponding 
expression in the body of the Act is ^from the time when;’ see 
ss. 18,19, 20, 21, and 25. Had the fpord  ̂from’ been used, 
the day on which the preceding application was made must have 
been excluded— A ct I  of 1868, s. 3, cl. 2. [ G a r t h , C . J . —■ 
Unless the day be excluded, time would begin to run before the 
decree was passed.] Yes, instead of three years there would be 
only three years minus one da]|, and supposing the time specified 
in the 3rd column had been one day,the applicant would, in fact, 
have had no time a t all. The Privy Council have held, on 
general principles, that the six mouths allowed for appeals to 
H er Majesty in Council must be reckoned exclusive of the day 
on which the decree appealed from was pronounced ~  In  the 
matter of the Petition o f Ramanoogra Narain (1).

Baboo K ally Kissen Sein for the respondent.— The 2nd 
Sched. of A ct I X  of 1871 provides periods of limita
tion for suits, appeals, and applications; and the heading 
of the 3rd column is the same, whether suits or applications are 
referred to. In  the case of suits, however, s. 13 expressly enacts 
that the day on which the cause of action arose shall be 
excluded. This would be wholly unnecessary if  the word
* when’ in the heading of the third column is to be read as 
‘ time from when.’ Throughout the Act the distinction between 
 ̂ suits,’  ̂appeals,’ and ‘ applications ’ is carefully mayked, and
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(1) 13 W. R., P. a , 17.



the limitation of the provisions with respect of s. 13 to su its___l!i!___
eo nomine shows that the Legislature.did not intend the section
to have the wide application now contended for. E o s  G o o d e r

S a h o y .

Baboo Bhoyriib Chunder Banerjee in reply.

Cur. adv, vu lt

VOL. II .3 CALCUTTA SERIES. 3 3 9

Ga r t h , C. J .— The judgment which I  am about to pro
nounce is concurred in b j  Markby and Ainslie, J J .

1. We are of opinion that the periods of limitation pre
scribed in the 2nd Sched. of the Act of 1871 are to be computed 
subject to the provisions contained in the body of the Act. 
The schedules form a part of the Act, and must be read together 
with it for all purposes of construction.

2. We think that the word  ̂suits’ in the Act of 1871 was 
not intended to include '  applications.’ In  the Act of 1859 the 
word might have had a more extended meaning ; hut in the Act 
of 1871 a distinction seems to have been carefully drawn 
between suits,’ ‘ appeals,’ and  ̂ap p lic a tio n se ac h  of these 
subjects being separately dealt with, and in different divisions of 
the schedule.

3. I t  appears to us, however, that, in the special appeal which 
is the subject of this reference, the Courts below were wrong in 
refusing the application of the decree-bolder upon' the ground 
tha t she was barred by lapse of time. I t  was obviously the 
intention of the A ct to give the decree-holder three years, and 
not less than three years, from the time of his former application, 
for the purpose of making a fresh one. And the only way of 
carrying out tha t intention, and putting a reasonable construc
tion on the Act, is by excluding the day upon which the former 
application was made from the computation of the three years. 
I t  could hardly have been the intention of the Legislature tha t the 
three years’ limitation should begin to run before the first appli
cation had been made; and yet this would be the necessary conse
quence of the COustraction which has been adopted by the 
Courts below.



__ I t  is perfectly true that the provisions of s. 13 do appear to
^ s o m e  colour to that construction; and it is impossible to 
„ j;- construe the words in question in either way without some
R oy Goode  b .

S a h o x , apparent inconsistency ; but by reading the phrase at the head 
of the schedule,  ̂time when the period begins to run’ as mean
ing ‘ time from which the period begins to ru n / we think we 
should be doing no real violence to the language o f  the Act, 
and that we should be, undoubtedly, carrying out the intention 
•of the Legislature.

In  our opinion, therefore, the application was made by the 
decree-holder in due tim e: the judgments of both .the Lower 
Courts should be reversed ; and the case should be remitted to 
the Court of jfirst instance to be dealt with upon its merits.

The appellant will be entitled to his costs in this Court as 
well as in the Courts below.

K em p , J .  (M a g p h e r s o n , J ., concurring).,— W e agree in 
thinking th a t an  ̂application’ is not a suit ’ within the 
meaning of the Limitation Act. B ut we are unable to say 
that we concur in the rest of the judgment just delivered. 'W e 
think, nevertheless, that the result arrived at is probably in 
accordance with the real intention of the Legislature.

340 THE INDIAN LAW REPORTS. [VOL. II.


