
FOB USE IN 
SEMINAR ONLY 

THE INDIAN LAW INSTITUTE 

Di s c u s s i on Meet 
on 

C o n t r a t Law in I n d i a 
N a i n i t a l ■- May 1968 

GONFLICTUAL ASPECTS OF CONTRACTS 
LAW IN INDIA 

By 
M. Rangaswamy* 

Most of t h e c a s e s which occupy an I n d i a n 
Cour t a r e i n eve ry r e s p e c t of a p u r e l y I n d i a n 
C h a r a c t e r ; when, t h i s i s s o , eve ry a c t done or 
a l l e g e d t o be done by e i t h e r of t h e p a r t i e s c l e a r l y 
depends fo r i t s l e g a l c h a r a c t e r en t he o r d i n a r y 
r u l e s of I n d i a n Law —a c o n t r a c t w i l l be r e g u l a t e d 
by the I n d i a n C o n t r a c t s A c t . 

Cases however o c c a s i o n a l l y come b e f o r e our 
C o u r t s which c o n t a i n some f o r e i g n e l e m e n t . C o n f l i c t 
of laws (or P r i v a t e I n t e r n a t i o n a l Law) comes i n t o 
o p e r a t i o n whenever t h e c o u r t i s S e i s e d of a s u i t 
t h a t c o n t a i n s a f o r e i g n e l e m e n t . 'The avowed 
o b j e c t of c o n f l i c t of laws i s to h e l p s i t u a t i o n s 
t h a t have a f o r e i g n e lement ' (Sa lmond; J u r i s p r u d e n c e , 
page 7 1 ) . I t f u n c t i o n s only when t h i s e l ement i s 
p r e s e n t and i t s o b j e c t s a r e t h r e e f o l d : 

1 ) To p r e s c r i b e t h e c o n d i t i o n s u n d e r which t h e 
c o u r t i s compe ten t to' e n t e r t a i n such a s u i t 
( J u r i sdi c t i on of an Ind i an C o u r t ) . 

2 ■) To d e t e r m i n e f o r each c l a s s 
p a r t i c u l a r muni c i pal sy stem of law 
t o which t h e r i g h t s of t h e p a r t i e s 
( c h o i c e of l a w } . 

3 ) To s p e c i f y t h e c i r c u m s t a n c e s in which ( a ) a 
f o r e i g n judgmen t can be r e c o g n i s e d as d e c i s i v e of 

* B . S c . , (Hons , ) M.L. , Advocate & ftjrt-time "Professor , 
Law C o l l e g e , B a n g a l o r e . 

of c^se t h e 
by r e f e r e n c e 
must be a s c e r t a i n e d 
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t h e q u e s t i o n in d i s p u t e ; and (b ) t he r i g h t v e s t e d 
in t h e c r e d i t o r by a f o r e i g n judgment can be e n f o r c e d 
by a c t i o n h e r e ( j u r i s d i c t i o n of a f o r e i g n C o u r t ) , 

( C h e s h i r e : P r i v a t e I n t e r n a t i o n a l Law: P. 1 ) 

C o n f l i c t of laws has deve loped b e c a u s e of 
t h e f a c t t h a t t h e r e a r e a number of m u n i c i p a l sys t ems 
of law - a number of s e p a r a t e l e g a l u n i t s - t h a t 
d i f f e r g r e a t l y from each o t h e r in t h e r u l e s by which 
they r e g u l a t e t h e v a r i o u s l e g a l r e l a t i o n s . 

The r e c o g n i t i o n of f o r e i g n law in a ca se 
c o n t a i n i n g a f o r e i g n e l e m e n t may be n e c e s s a r y to 
avoid i n j u s t i c e and t o d e t e r m i n e the r i g h t of p a r t i e s 
in r e s p e c t of f o r e i g n c l a i m s . 

So t ' c o n f l i c t u a l a s p e c t s of C o n t r a c t Law' , 
r e l a t e t o t h a t p a r t of law which comes i n t o o p e r a t i o n 
when t h e i s s u e b e f o r e t h e c o u r t a f f e c t s a t r a n s a c t i o n 
t h a t i s so c l o s e l y c o n n e c t e d wi th a f o r e i g n system 
of law as t o n e c e s s i t a t e r e c o u r s e to tha t sy s t em. 
/is a p a r t of t h e same t o p i c t h e e f f e c t of f o r e i g n 
j u d g m e n t s and a r b i t r a l awards may be c o n s i d e r e d . 

C e r t a i n g e n e r a l r u l e s r e l a t i n g t o c o n t r a c t s 
c o n t a i n i n g a f o r e i g n e l emen t a r e i m p o r t a n t such as 
t h e r u l e s fo r t h e a s c e r t a i n m e n t of t h e p roper 
law of c o n t r a c t , law r e l a t i n g t o f o r m a t i o n , c a p a c i t y , 
f o r m a l i t i e s , e s s e n t i a l v a l i d i t y , i n t e r p r e t a t i o n 
and d i s c h a r g e of c o n t r a c t s . 

Dicey d e f i n e s ' p r o p e r law of c o n t r a c t ' a s 
" t h e sys tem of law by which t h e . p a r t i e s i n t e n d e d 
t h e c o n t r a c t t o be governed,- or where t h e i r i n t e n t i o n 
i's : n e i t h e r e x p r e s s e d nor t o be i n f e r r e d from t h e 
c i r c u m s t a n c e ? , t h e sys tem of law wi th Which t h e 
t r a n s a c t i o n has i t s c l o s e s t and most r e a l c o n n e c t i o n " 
( D i c e y : C o n f l i c t of laws - Page 6 9 1 ) , 

C h e s h i r e d e f i n e s t h e ' p r o p e r law" of c o n t r a c t ' 
aS "a c o n v e n i e n t and s u c e i s c t e x p r e s s i o n to d e s c r i b e 
t h e law t h a t g o v e r n s many of t h e m a t t e r s a f f e c t i n g 
a c o n t r a c t - law which t h e E n g l i s h or o t h e r c o u r t 
i s t o apply in d e t e r m i n i n g t h e o b l i g a t i o n s under 
t h e c o n t r a c t " ( P r i v a t e In t e r n a t i on a l l a w : P, 1 8 5 ) . 

Our Supreme Cour t in Delh i C lo th & Genera l 
M i l l s Company Vs. Harnam Singh speak ing t h rough 
Bose J . D e f i n e s t h e p roper law of c o n t r a c t a s " t h e 
law of t h e c o u n t r y in which i t s e l e me n t s were most 
d e n s e l y g rouped and wi th ' which f a c t u a l l y t h e c o n t r a c t 
w a s most c l o s e l y c o n n e c t e d . " * ( A . I . R . 1955 S.C. 5 9 0 ) 
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Accord ing t o D i c e y , '{roper law w i l l be a s c e r t a i n e d 
by t h e i n t e n t i o n of t h e p a r t i e s which w i l l be 
c o n c l u s i v e . I f no i n t e n t i o n i s e x p r e s s e d t h e 
i n t e n t i o n w i l l be presumed by t h e c o u r t from t h e 
t e r m s and s u r r o u n d i n g c i r c u m s t a n c e s . But no c o u r t 
w i l l g i v e e f f e c t to t h e c h o i c e of law i f t h e p a r t i e s 
i n t e n d e d to apply i t in o r d e r t o evade t h e mandatory 
p r o v i s i o n s Of t h a t l e g a l sys tem w i t h which t h e c o n t r a 
has i t s most s u b s t a n t i a l c o n n e c t i o n and wh ich , for 
t h i s r e a s o n , t h e c o u r t would in t h e absence of an 
e x p r e s s or i m p l i e d c h o i c e of l aw , have a p p l i e d 
( D i c e y : C o n f l i c t of laws - P?ge 6 9 9 ) , 

Dicey in h i s book on C o n f l i c t of laws l a y s 
down t h e f o l l o w i n g r u l e s r e g a r d i n g the c h o i c e of l a w : 

1 ) Where t h e i n t e n t i o n of p a r t i e s to a c o n t r a c t , , 
as t o l a w , g o v e r n i n g t h e c o n t r a c t i s e x p r e s s e d in word 
t h i s e x p r e s s i n t e n t i o n * in g e n e r a l d e t e r m i n e s t h e 
p roper law of t h e c o n t r a c t , 

2 ) When t h e i n t e n t i o n of p a r t i e s t o a c o n t r a c t 
w i t h r e g a r d t o t h e law g o v e r n i n g t h e c o n t r a c t i s 
no t e x p r e s s e d in words t h i s i n t e n t i o n i s t o be 
i n f e r r e d from t h e term and n a t u r e of t h e c o n t r a c t 
and from t h e g e n e r a l c i r c u m s t a n c e s of t h e c a s e , and 
such i n f e r r e d , i n t e n t i o n d e t e r m i n e s t h e proper law 
of n o n t . r a c t . 

3 ) When t h e i n t e n t i o n of t h e p a r t i e s t o a c o n t r a d 
w i t h r e g a r d t o t h e law g o v e r n i n g i t i s n o t e x p r e s s e d 
and canno t be i n f e r r e d from t h e c i r c u m s t a n c e s . ! t h e 
c o n t r a c t i s governed by t h e sy s t ems of law wi th 
which t h e t r an s a c t i en ' has. i t s c l o s e s t and most r e a l 
c o n n e c t ! on.. 

I p re sumpt i on ; I f a c o n t r a c t i s to be performed 
whol ly in t h e c o u n t r y where i t i s made, i t may 
somet imes be presumed to have i t s c l o s e s t and most 
r e a l c o n n e c t i o n with t h e la-w of the. c o u n t r y where i t 
w as made ( l e x l o c i c o n t r a c t u s ) , Thi s p resumpt i on i s 
s t r o n g e s t where a l l p a r t i e s were p r e s e n t in t h a t 
c o u n t r y when t h e c o n t r a c t was made. 

I I p r e s u m p t i o n : I f a c o n t r a c t i s made in one 
c o u n t r y and i s to be performed e i t h e r whol ly or 
p a r t l y in a n o t h e r , i t may s o n ^ t i m e s be presumed t o 
have i t s c l o s e s t and most r e a l c o n n e c t i o n wi th t h e 
law of t h e c o u n t r y or of one of t h e c o u n t r i e s where 
per formance i s t o take p l a c e ( l e x l o c i s o l u t i o n ! s), 
T h i s p r e s u m p t i o n i s s t r o n g e s t where a i l p a r t | e S

f 
have p r e f t r m In one c o u n t r y . ( D i c e y : C o n f l i c t o i 
laws - .Rages 697>-712). 
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Accord ing t o D i c e y , fo rma t ion , , c a p a c i t y , 
e s s e n t i a l - v a l i d i t y , i n t e r p r e t a t i o n and e f f e c t and 
d i s c h a r g e of c o n t r a c t i s gove rned by Proper l aw. 
A c o n t r a c t i s f o rma l ly v a l i d i f i t i s v a l i d e i t h e r 
by l e x l o c i c o n t r a c t u s or ;p'roper law of c o n t r a c t * 
An e x c e p t i o n t o e s s e n t i a l v a l i d i t y of a c o n t r a c t 
i*s a con t r - ac t i s i n v a l i d so f a r as t h e pe r fo rmance 
of i t u n l a w f u l by l e x l o c i s o l u t i o n i s . 

C h e s h i r e c r i t i s e s t h e t h e o r y expounded by 
Dicey g i v i n g paramount c o n s i d e r a t i o n t o t h e i n t e n t i o n 
of t h e p a r t i e s to a s c e r t a i n t h e Proper law of c o n t r a c t . 
Quot ing S i n g l e t o n , L . J . , in . the, As. sun-zi one he s t a t e s 
t l ie r u l e in t h e f o l l o w i n g words ' ; ' 

"The c o u r t has to d e t e r m i n e for t 
what i s t h e p roper law w h i c h , as j u s t an 
p e r s o n s they ought t o have i n t e n d e d i f t 
abou t t h e q u e s t i o n when they made t h e co 
I b e l i e v e , i s t h e duty upon u s , and in s 
d e t e r m i n e t h e q u e s t i o n we must have r ega 
t e rms of t h e c o n t r a c t , t h e s i t u a t i o n of 
and g e n e r a l l y a l l t h e s u r r o u n d i n g f a c t s . 
law depends upon the l o c a l i z a t i o n of t h e 
The/court w i l l no t n e c e s s a r i l y r e g a r d t h e 
e x p r e s s e d by t h e p a r t i e s " a s b e i n g the g 
c o n s i d e r a t i o n wh ere a sys tem of law i s ch 
h a s no r e a l or s u b s t a n t i a l c o n n e c t i o n wi 
looked upon as a h o l d . " 

he p a r t i e s 
d r e a s o n a b l e 
hey had t h o u g h t 
n t r a c t . Thfet, 
e e k i n g t o 
rd t o t h e 
t he p a r t i e s 
" The Proper 

c o n t r a c t , 
i n t e n t i on 

o v e r n i n g 
osen which 
th t h e c o n t r a c t 

U n l i k e Dicey (who 
of. law to govern a l l the 
c o n t r a c t ) , C h e s h i r e advoc 
law to govern d i f f e r e n t a 
a f o r e i g n e l e m e n t . Accor 
i s to be governed by t h e 
s e n s e ( in t h e d e t e r m i n a t i 
shou ld n o t have a c o n t r o l 
Proper Law of c o n t r a c t ; f 
e i t h e r w i t h Rroper Law .or 
e s s e n t i a l v a l i d i t y by t h e 
of, pu rpose by a Proper La 
a c o n t r a c t t h a t i n f r i n g e s 
p o l i c y of l e x . f o r i ; e s sen 
by Troper l aw; i n t e r p r e t a 
t o t h e c h o i c e ..of. p a r t i es 
a l Law - Pages 200 t o 231 

commends a s i 
a s p e c t s of a 
a t e s d i f f e r e n 
s p e c t s of con 
d ing t o Chesh 
"Proper Law in 
on of which t 
) ; f o r m a t i o n 
o r m a 1 v a 1 i d i t 

wi th l e x l c c 
Proper Law; 

iv bu t no a c t i 
t h e d i s t i n c t 

t i a l v a l i d i t y 
t i on of a con 
( C h e s h i r e : Pr 
) . 

n g l e sys tem 
f o r e i g n 
t sy s t ems of 
t r a c t c o n t a i n i n g 
i r e , c a p a c i t y 
the obj ecti ve 

he parties 
according to 
y compliance 
i contractus; 
Legality 

on lies upon 
i ve publi c 
and di scharge 

tract according 
ivate Internation-

In continent of Europe generally the doctrine 
of autonomy under which parties are free to choose 
the governing law is followed. 

•Lis far the law governing a contract containing 
a foreign Clement in India is concerned, the judgment 
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of t h e Supreme Court in Delh i c l o t h & Genera l M i l l s 
Company L t d . , V . S . Harngm Singh ( A . I . R . 1955 
Supreme Cour t Page 5 9 0 ) may be c o n s i d e r e d as the 
l o c u s c l a s s i c u s on t h e s u b j e c t . The i s s u e r a i s e d 
in t h i s c a s e Was whe ther a deb t due from t h e de fendan l 
t o t h e p l a i n t i f f which a r o s e in L y a l l p u r in P a k i s t a n 
s t a n d s d i s c h a r g e d the payment of money to t h e 
c u s t o d i a n of Evacuee p r o p e r t y in Pak i s t an as e n j o i n e d 
by a s t a t u t e of P a k i s t a n . J u s t i c e Bose h e l d t h a t 
t h e e l e m e n t s of t h e c o n t r a c t were most d e n s e l y 
grouped at L y a l l p u r and hence t h e P a k i s t a n law was 
t h e p roper law of c o n t r a c t and a d i s c h a r g e a c c o r d i n g 
to Law cf Pak i s t an c o n s t i t u t e s a v a l i d d i s c h a r g e . 
He s t a t e s a ' P r o p e r law i n t e n d e d a§ a whole to govern 
a c o n t r a c t i s a d m i n i s t e r e d as a l i v i n g and chang ing 
body of law and e f f e c t i s g iven to any changes 
o c c u r r i n g i n i t b e f o r e pe r fo rmance f a l l u s d u e . 1 

"The most u s u a l way of e x p r e s s i n g t h e law in t h a t 
c l a s s of c a s e i s t o say t h a t an i n t e n t i o n must be 
i m p l i e d or imputed* In t h e - 'Sta*te Aided Bank 
of T r a v a n c o r e L t d . , V, D h r i t Ram.1 A . I . R . 1942 
'PC 6 a t pp. 7-8 ( C ) , Lord Atkin s a i d t h a t when no 
i n t e n t i o n i s e x p r e s s e d in t he c o n t r a c t the C o u r t s 
a re l e f t - t o i n f e r one by r e f e r e n c e t o c o n s i d e r a t i o n s 
where t h e con t r ac t■was"made and how and where i t was 
t o be performed find by the- n a t u r e of t h e b u s i n e s s or 
t r a n s a c t i o n t o which i t r e f e r s , " He a l s o o b s e r v e s : 
"In our o p i n i o n , what t h e C o u r t s r e a l l y doj when 
t h e r e i s no e x p r e s s p r o v i s i o n , i s to apply an 
o b j e c t i v e t e s t , though t h e y appea r to r e g a r d the <• 
i n t e n t i o n s u b j e c t i v e l y . " But he a l s o comes to t h e 
c o n c l u s i o n t h e r e s u l t would have been the same even 
i f t h e l e x s i t u s was a p p l i c a b l e t o t h e f a c t s of 
t h e c a s e , 

The High C o u r t s of C a l c u t t a ( in B r i j Nara in 
V. Anan t r 1942 - 1 C a l c u t t a 505 I . L . R . ) , Bombay 
( in Shanker V. Manekal : 42 Bom. L.R. 873 ) and Madras 
( in -Raman C h e t t i a r V. Raman C h e t t i a r - t A . I . R . 1954 
Mad. 9 7 ) , have a p p l i e d t h e p roper law of c o n t r a c t 
to govern a f o r e i g n c o n t r a c t . But t h e r e i s no 
d e c i s i o n of t h e I n d i a n Court which Has c o n s i d e r e d 
t h e q u e s t i o n as t o t h e v a l i d i t y of a c o n t r a c t which 
i s l e g a l by t h e law s e l e c t e d by t h e p a r t i e s b u t 
i l l e g a l a c c o r d i n g to t h e Proper law of c o n t r a c t 
o b j e c t i v e l y d e t e r m i n e d . As f a r as t h e c a p a c i t y 
i s conce rned a c c o r d i n g t o t h e S e c t i o n 11 of t h e 
I n d i a n C o n t r a c t s Act "Every person i s competent 
to c o n t r a c t which i s t h e age of m a j o r i t y a c c o r d i n g 
t o t h e law to which he i s s u b j e c t and who i s of 
sound mijd and i s n o t d i s q u a l i f i e d from c o n t r a c t i n g 
by t h e law t o which he i s s u b j e c t . " T h e r e f o r e , Lex 
d o m i c i l i i g o v e r n s t h e c a p a c i t y of t h e p a r t i e s and 
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t h e I n d i a n Law as t o c a p a c i t y o f p a r t i e s i s l i t t l e 
d i f f e r e n t from E n g l i s h law which f o l l o w s t h e Proper 
law of c o n t r a c t . 

Thus t h e I n d i a n Law r e l a t i n g to c o n t r a c t s in t h e 
domain of c o n f l i c t of laws i s no t as d e v e l o p e d 
a s t h e E n g l i s h Law but i t can be s a f e l y assumed t h a t 
our I n d i a n C o u r t s w i l l f o l l o w t h e E n g l i s h Law as 
expounded by C h e s h i r e when t h e o c c a s i o n a r i s e . 

Now coming to t h e e f f e c t of f o r e i g n j u d g m e n t s 
and a r b i t r a l awards in I n d i a , i t i s u s e f u l t o 
c o n s i d e r t he E n g l i s h law on t h e s u b j e c t , 

From the e a r l i e s t days t he s u c c e s s f u l s u i t o r 
has been, p e r m i t t e d to b r i n g an a c t i o n in England 
on t h e f o r e i g n judgment on t h e ground of comity which 
i s supp lemented by t h e d o c t r i n e of j u r i s d i c t i o n 
has a d j u d i c a t e d a c e r t a i n sum..to be due from one 
person to a n o t h e r , t h e l i a b i l i t y to pay t h a t sum 
becomes a l e g a l o b l i g a t i o n t h a t may be e n f o r c e d by 
an a c t i o n of d e b t . But such a judgment does n o t 
o c c a s i o n a merger of t h e o r i g i n a l cause of a c t i o n 
and t h e r e f o r e a s u i t o r has h i s o p t i o n , e i t h e r to 
r e s o r t t o t h e o r i g i n a l ground of a c t i o n or to sue 
on t h e j udgmen t r e c o v e r e d . 

C h e s h i r e aftfer o b s e r v i n g "There i s l i t t l e 
j u s t i f i c a t i o n for d i f f e r e n t i a t i n g between E n g l i s h 
and f o r e i g n j u d g m e n t s " as t o non-merger of t h e c a u s e 
of a c t i o n in t h e judgment r e n d e r e d c o n c l u d e s "The 
d o c t r i n e of men-merger has however , been too o f t en 
r e p e a t e d by J u d g e s to j u s t i f y any p r o s p e c t of i t s 
abandonmen t . " ( C h e s h i r e : P r i v a t e I n t e r n a t i o n a l Law, 
Page 5 3 8 ) , 

At common, l.aw, a f o r e i g n judgment- c r e d i t o r 
has an a l t e r n a t i v e - . h e can e i t h e r sue upon the« 
o b l i g a t i o n c r e a t e d by t h e j udgmen t or he may p lead t h e 
judgment as r e s - j u d i c a t a in any p r o c e e d i n g s which 
r a i s e t h e same i s s u e . The p r e - r e qui si t'e s of 
a c t i o n a b i l i t y , a r e ; 

1) The f o r e i g n c o u r t shou ld have been a c o u r t 
of competen t j u r i s d i c t i o n in t h e i n t e r n a t i o n a l s ense 
t h a t i s , a c c o r d i n g t o p r i n c i p l e s of P r i v a t e I n t e r ­
n a t i o n a l Law as u n d e r s t o o d in Eng land , 

2) A f o r e i g n judgment does no t c r e a t e a v a l i d 
cause of a c t i o n in England -un le s s i t i s r e s j u d i c a t e 
by t h e law of t h e c o u n t r y wh e r e i t was g i v e n . I t 
must be f i n a l and c o n c l u s i v e in t h e s ense t h a t i t 
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must have d e t e r m i n e d a l l p o s s i b l e c o n t r o v e r s i e s 
between t h e p a r t i e s . 

3 ) A f o r e i g n judgment g iven by a c o u r t of compete 
j u r i s d i c t i o n i s r e s j u d i c a t a in two s e n s e s : i t 
f u r n i s h e s t h e success fu3„ p a r t y wi th a s e p a r a t e cause 
of a c t i o n e n f o r c e a b l e in England and p r o v i d e s 
him wi th an e f f e c t i v e d e f e n c e i f he i s sued by t h e 
o t h e r p a r t y i n England on t h e o r i g i n a l cause of 
a c t i o n . Both j u d g m e n t s in rem and j u d g m e n t s in 
personam a r e c o n c l u s i v e upon t h e p o i n t d e c i d e d , 
but in t h e former ' t h e p o i n t ' s i n c e i t i s t h e 
d e t e r m i n a t i o n of s t a t u s , i s c o n c l u s i v e a g a i n s t t h e 
whole w o r l d , w h i l e in t h e l a t t e r i s c o n c l u s i v e 
only between p a r t i e s and p r i v i e s . 

Even though t h e f o r e i g n judgment i s f i n a l 
and c o n c l u s i v e t h e d e f e n d a n t cnn e s c a p e l i a b i l i t y 
by p l e a d i n g .any one of t h e . t h r e e d e f e n c e s : ( i ) judgmen 
o b t a i n e d by f r aud ( i i ) c o n t r a r y t o n a t u r a l j u s t i c e 
( i i i ) r e p u g n a n t t o p u b l i c p o l i c y of Eng land , 

The common law d o c t r i n e t h a t a f o r e i g n 
judgment though c r e a t i n g an o b l i g a t i o n t h a t i t i s 
a c t i o n a b l e in England c a n n o t be e n f o r c e d e x c e p t 
by t h e i n s t i t u t i o n of . f resh l e g a l p r o c e e d i n g s i s 
s u b j e c t t o s t a t u t o r y e x c e p t i o n s i n t r o d u c e d by t h e 
j u d g m e n t s Ex tens ion . Ac t , 1868, A d m i n i s t r a t i o n of 
J u s t i c e A c t , 1920 and Fo re ign Judgments ( R e c i p r o c a l 
E n f o r c e m e n t ) A c t , 1933 . 

Now coming t o t h e law in I n d i ? on t h i s a p p e c t 
t h e s u b j e c t , i s mos t ly c o d i f i e d * Hiday a tu 11 ah » J i 
o b s e r v e s "The t r e a t m a i t of t h e s u b j e c t in I n d i a i s 
somewhat d i f f e r e n t from t h a t in England - - - The s u b j e c 
of c o n c l u s i v e n e s s of f o r e i g n judgment i s d e a l t 
wi th i n I n d i a i n t h e 1 ?,w of p r o c e d u r e w h i l e in 
England i t i s d e a l t wi th as. p a r t of P r i v a t e I n t e r ­
n a t i o n a l Law But t h i s much i s e v i d e n t t h a t 
in d e a l i n g w i t h t he q u e s t i o n of f o r e i g n judgmen t s 
in I n d i a , we have t c be gu ided by t h e law as 
co t f i f i ed in our c o u n t r y (Viswanathan V. Abdul Waj id : 
AIR 1963 Supreme Cour t Page 1 ) . In t h e same 
judgment Shah J , o b s e r v e s *'; P r i v a t e I n t e r n a t i o n a l 
Law i s b u t a b r anch of t h e Mun ic ipa l law of t h e 
S t a t e in which tTi'e Cour t which i s c a l l e d upon 
t o g i v e e f f e c t t o a. f o r e i g n judgment f u n c t i o n s 
and by S . l 3 of t h e C i v i l Procedure Code (Act V of 
1908) a f o r e i g n "judgment i s no t r e g a r d e d as c o n c l u ­
s i v e i f t h e p r o c e e d i n g in which t h e judgment was 
o b t a i n e d i s opposed t o n a t u r a l j u s t i c e . Whatever 
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mr.y bd t h e c o n t e n t of t h e r u l e of p r i v a t e i n t e r n a t i o n a l 
law r e l a t i n g t o " n a t u r a l j u s t i c e " in England or 
e l s e w h e r e (and we w i l l fo r t h e purpose of t h i s 
argument assume t h a t t h e p l e a t h a t a f o r e i g n judgment 
i s oppsed to n a t u r a l j u s t i c e i s now r e s t r i c t e d in 
o t h e r j u r i s d i c t i o n s only to two g rounds - want 
of due n o t i c e and d e n i a l of o p p o r t u n i t y to a p a r t y 
t o p r e s e n t c a s e } t he peal has t o be c o n s i d e r e d in 
t he l i g h t of t h e S t a t u t e Law of I n d i a , and t h e r e 
i s n o t h i n g in S.13 of t h e Code o f , . C i v i l P r o c e d u r e , 
1908, which w a r r a n t s t h e r e s t r i c t i o n of t h e n a t u r e 
s u g g e s t e d . " 

S e c t i o n 13 of t h e C i v i l Procedure Code d e c l a r e s 
t h a t a f o r e i g n judgment i s c o n c l u s i v e a

s to any 
m a t t e r d i r e c t l y a d j u d i c a t e d upon excep t in t h e s i x 
c a s e s m e n t i o n e d . S e c t i o n 14 d e c l a r e s t h a t when a 
f o r e i g n - j udgment i s r e l i e d upon t h e p r o d u c t i o n of 
t h e copy of t h e judgment duly a u t h e n t i c a t e d .is. 
p r e s u m p t i v e e v i d e n c e t h a t t h e c o u r t which pronounced 
i t had j u r i s d i c t i o n u n l e s s t h e c o n t r a r y a p p e a r s on 
t h e r e c o r d bu t t h a t p re sumpt ion may be d i s p l a c e d by 
p rov ing want of j u r i s d i c t i o n and onus of so doing 
l i e s on t h e d e f e n d a n t ! A person who d e s i r e s to 
e n f o r c e t h e judgment of a f o r e i g n c o u r t must s a t i s f y 
t h a t t h e r e q u i r e m e n t s of S . l 3 have been f u l f i l l e d * 
A f o r e i g n judgment can be e n f o r c e d by i n s t i t u t i n g 
a s u i t on such f o r e i g n judgment ( s u b j e c t t o t h e 
e x c e p t i o n p rov ided by S e c t i o n 44A) . 

The judgment of t h e Supreme Court in Vi shw?.nathan 
Vs. Abdul Wajid (AIR 1963 Supreme Cour t - Page 1 ) 
may be c o n s i d e r e d as an i m p o r t a n t landmark on t h i s 
a s p e c t . Shah J . l a y s down t h e law in t h e s e w o r d s : 
''By S e c t i o n 13 of t h e C i v i l 'Procedure Code a f o r e i g n 
judgment i s made c o n c l u s i v e a s t o any m a t t e r t h e r e b y 
d i r e c t l y a d j u d i c a t e d upon between t h e same p a r t i e s . 
But i t i s t h e e s s e n c e of a judgment of a Court t h a t 
i t must be o b t a i n e d a f t e r due o b s e r v a n c e of t h e 
j u d i c i a l p r o c e s s , i . e . * t h e Cour t r e n d e r i n g t h e 
judgment must o b s e r v e t h e minimum r e q u i r e m e n t s of 
n a t u r a l j u s t i c e - i t must be composed i m p a r t i a l 
p e r s o n s , a c t i n g f a i r l y * w i t h o u t b i a s , and in good 
f a i t h , i t must g i v e r e a s o n a b l e n o t i c e to t h e p a r t i e s 
t o t h e d i s p u t e and a f f o r d each pa r ty a d e q u a t e o p p o r ­
t u n i t y of p r e s e n t i n g h i s c a s e . A f o r e i g n judgment 
of a compe ten t Cour t i s c o n c l u s i v e even i f i t 
p r o c e e d s on an e r r o n e o u s view of t he e v i d e n c e or the 
l a w , i f t h e minimum r e q u i r e m e n t s of t h e j u d i c i a l 
p r o c e s s a r e a s s u r e d . : c o r r e c t n e s s of t h e judgmen t 
in l a w or an e v i d e n c e i s no t p r e d i c a t e d a s a c o n d i t i o n 
fo r r e c o g n i t i o n of i t s c o n c l u s i v e n e s s by t h e Munic ipa l 
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C o u r t , N e i t h e r t h e f o r e i g n s u b s t a n t i v e law, nor 
even t h e p r o c e d u r a l law of t h e t r i a l be t h e same or 
s i m i l a r as in t h e Mun ic ipa l C o u r t . " 

S i m i l a r l y Kapur J . o b s e r v e s in Moloj i Nar 
Singh Rao V. Shankar Saran (AIR 1962 Supreme Cour t 
1 7 3 7 ) : "Under t h e I n d i a n Code t h e judgment o b t a i n e d 
by t h e a p p e l l a n t in Gwal ior c o u r t would be governed 
by S .13 of t h a t Code and i t s c o n c l u s i v e n e s s i s 
governed by c l . ( a ) t« C l . ( f ) of t h a t s e c t i o n , 
The r u l e s l a i d down in t h a t s e c t i o n a r e r u l e s of 
s u b s t a n t i v e law and no t mere ly of p r o c e d u r e . " 

Under S e c t i o n 44A of t h e Code of C i v i l 
Procedure a d e c r e e of a Cour t in a r e c i p r o c a t i n g 
t e r r i t o r y can be execu t ed in I n d i a and no s u i t i s 
n e c e s s a r y * The .who le scheme of o r d e r 21 of C . P . C . 
i s a p p l i c a b l e in r e s p e c t of e x e c u t i o n of d e c r e e s 
pf f o r e i g n C o u r t s ment ioned in s u b - s e c t i o n ( 1 ) . 
Under s u b - s e c t i o n ( 3 ) t h e burden i s upon the 
judgment d e b t o r t o e s t a b l i s h t h a t t h e d e c r e e f a l l s 
w i t h i n t h e e x c e p t i o n s to S e c t i o n 1 3 . 

Even in I n d i a as o b s e r v e d by Mudholkar J . 
in Badat & Co. V. Eas t I n d i a T r a d i n g Co. (AIR 1964 
S .C . page 5 3 8 ) t h e d o c t r i n e of merger w i l l no t be 
a p p l i c a b l e t o a f o r e i g n judgment w i t h t h e r e s u l t 
• that d e s p i t e t h e f a c t t h a t a p l a i n t i f f has o b t a i n e d 
a f o r e i g n judgment he may n e v e r t h e l e s s sue upon t h e 
o r i g i n a l cause of a c t i o n i n s t e a d upon t h e judgment* 

In England an a c t i o n can be b rough t t o r e c o v e r 
t h e sum awarded by a f o r e i g n a r b i t r a l award. The 
e s s e n t i a l s of s u c c e s s a re proof t h a t t h e p a r t i e s 
s u b m i t t e d t o a r b i t r e . t i on} t h a t t h e a r b i t r a t i o n 
was conduc ted in a c c o r d a n c e w i t h t h e submis s ion and 
t h e award i s v a l i d by t h e law of t h e c o u n t r y in 
which i t has been made, 'P rovis ion i s made for t h e 
enforcememt of f o r e i g n a r b i t r a l awards in England 
by t h e A r b i t r a t i o n Act , 1950 (which c o n s o l i d a t e s t h e 
p r e v i o u s s t a t u t e s ) . T h i s p r o v i s i o n i s based on 
Geneva P r o t o c o l of 1923 (which p r o v i d e s for t h e 
i n t e r n a t i o n a l v a l i d i t y of a r b i t r a t i o n a g r e e m e n t s ) 
and Geneva c o n v e n t i o n of 1927 (which p r o v i d e s f o r 
t h e e n f o r c e m e n t in one c o u n t r y of a r b i t r a l awards 
made in t h e o t h e r ) . 

In I n d i a t he law r e l a t i n g t o en fo rcemen t of 
f o r e i g n awards has been c o n s i d e r e d by t h e Supreme 
Court in Badat & C o . , V. Eas t I n d i a T r a d i n g CQ. 
(AIR 1964 S .C . 5 3 8 ) and t h e same has been summed 
up in t h e s e words "Apar t from t h e p r o v i s i o n s of t h e 
A r b i t r a t i o n , P ro toco l and Conven t ion Act , 1937, 
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foreign awards and. foreign judgments based upon 
those awards are enforceable in India on the Same 
grounds and in the same circumstances in which they 
are enforceable in Englmd under the common law on 
grounds of justice, equity and" good conscience, 

It will thus be seen that there is a conflict 
of opinion on a number of points concerning the 
enforcement of foreign awards or judgments, based 
upon foreign awards. However, certain propositions 
appear to be clear. One is that where the award 
is followed by a judgment in a proceeding which 
is not merely formal but which permits of objections 
being taken to. the validity of the award by the party 
against whom judgment is sought, the judgment will 
be enforceable in England, Even in that case, however, 
the plaintiff will have right to' sue en the original 
cguse of action, The second principle is that ever, 
a foreign award will be enforced ir. England provided 
it satisfies mutatis mutandis the tests applicable 
for the enforcement of foreign judgments on the 
grounds that it creatds a contractual obligation 
arising out of submission to arbitration. di two 
matters connected with this there is difference of 
opinion. One is whether an award which is followed 
by a judgment can be enforced as an award in 
England or whether the judgment alone can be enforced. 
The other is whether an award which is r.pt enforceable 
in the country in which it was made without obtr.in-isg 
an enforcement order ar a judgment can be enforced 
in England or whether in such a case the only remedy 
is to sue on the original cause of ?ciio,i„ The third 
principle is that a foreign judgment or a foreign 
awar.d may be sued upon in England as giving good 
cause of action provided certain conditions are 
fulfilled one of which is that i-.t has becore final." 

Apart from the enforcement, of the foreign 
arbitral award as stated above there is the arbitration 
(Protocol and Convention Act, 1937 which provides 
for the direct enforcement of foreign awards if the 
conditions laid down under Sec. 7 of the Act are 
satisfied. This statute has been enacted to give 
effect to Geneva Protocol and Convention referred 
to above. The Supreme Court in Societe De Traction 
V. Kamini Engineering Co, (AIR 1964 S.C558) has observed 
thatthis Act applies to arbitrations whether the 
parties to the. submission are individuals or companies, 

Thus the Indian L,aw .relating to Con'f li ctual aspects of Contract is substantially the same as 
the English Law on the subject. 


