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tioii. I  have assumed throuorliout these remarks that an error is??
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of law has been committed, but I  have made that assumption thk m a t -
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only for the purposes of the argumesfc. Considering the law Empekss oe 
bearing on the application to be such as I  have stated, I  have 
thought it unnecessary to hear the affidavit. The refusal to 
commit is not tantamount to an acquittal, and the prosecution 
can, if they choose, go before the Magistrate again, though I  am 
by no means saying they ought to do so. The application must 
be refused (1).

Application refused.

Attorney for the applicant: Mr. Leslie,

A PPE L L A T E  CIVIL.

Before Sir Itichard Garth, Kt., C hief Justice, and Mr. Justice Ainslie.

DEBI DUTT SAHOO (Plaintiff) ». SUB ODRA BIBEE and othess
(Defendants).*

Act X L  o/‘1858, s. 18—Act V I I I  o f  1859, ss. 2 and 3—M ortgage ly  Adminis­
trator o f a minor's property—Purchaser imth notice, Title o f—Bmties o f 
Purchaser.

K  mortgage of the property of a miaor made by tlie Administrator 
appointed under Act X L  of 1838, is invalid, unless tlie sanction of the Court 
lias been previously obtained under s. 18 of the Act.

Where the administrator wag sued, as representing the minor, by the 
mortgagee, and made no defence to the suit, and the property was sold under 
a decree so obtained to the mortgagee, by whom it was again sold to a third 
person, who knew that the administrator had executed the mortgage in that 
capacity,—held, that the decree did not protect the mortgagee who purchased 
at the Court sale, nor her vendee, from suifĉ by the minor for jrecovery of the 
property.

T h e  plaintiff 'in this suit was one of four sons of one Imrifc 
Lall Sahoo, a trader, who died in December, 1863, intestate. 
The plaintiff being a minor, his brother ^ am esw ar D utt 
obtained, under s. 7 of A ct X L  of ,1858, a certificate of adminis-

• Regular Appeal, No. 65 of 1875, against a decree of W. DaCosta, Esq., 
Subordinate Judge i f  Zilla Sarun, dated the IBth of January, 1875.

(1) See Corporation o f Calcutta v. Bheecunram Napit, post.
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1876 tration of the minor’s property. Rameswar Dutt was also 
appointed guardian of tlie person of tlie minor. A fter tlie 
death of Im rit Lall^ liis sons took possession as liis lieirs of

Dbbi Dutt appointed guardian of tlie person of tlie minor. A fter tlie
S a h o o

all his property, and living as a joint Hindu family carried on 
tlie business formerly carried on by tlieir father. On the 
14th July^ 1867 (Asar, 1274) Earneswar Dutt^ for himself and 
the plaintiff, his minor brother, and the other two brothers, 
Bisses war D utt and Purmeswar D utt, gave a bond for 
Es. 37,000 to Subodra Bibee, payable on the 30th Pous, 1275, 
(February, 1868), in which bond, as a security for the above 
amount, they pledged Mouzah Dhubolia and a certain warehouse 
in Mouzah Sharasoodinpur, both which properties belonged to all 
the four brothers. The consideration set out’in the bond was as 
follows: l^f, a sum of Es. 2,500, due on an account current extend­
ing from 24th Asin, 1923 S. (18th October, 1866), to date of the 
bond; 2wc?, of Es. 27,500, on account of bills discounted by 
Subodra Bibee, the said bills having been dishonored on presenta­
tion in C alcu tta; and 'ird, of the sum of Es. 7,000^ being a 
loan made by Subodra Bibee to pay certain business debts for 
■which suits were then pending.

No question was raised as to the due execution of the bond, 
or the existence of the debts therein mentioned: it was admitted 
that no such sanction of the Civil Court as is provided for by 
A ct X L  of 1858, s. 18, was obtained.

Subodra Bibee in another suit had sued all four brothers on 
this bond, treating it as a mortgage bond. None of the defend­
ants in that suit appeared, and service of summons upon them 
having been proved, the suit was treated as undefended, and a 
decree obtained on the 28th March, 1868, directing a sale of the 
mortgaged property. The property was, accordingly, put up for 
sale under the decree, and bought by Subodra herself on the 
1st June, 1868, through her gomastah Gopi Lall, who was 
made a defendant in this suit. On the 16th November, 1870, 
Subodra sold tl4  purchased property and her outstanding rights 
under the decree to Mr. Lewis Cosserat, who had already 
purchased the indigo factory in Mouzah Dhubolia from the 
four brothers (the plaintiff being represented by his guardian 
Eumeswar D utt) under a conveyance dated 9th January , 1868.



Bebi D u tt having attained majority brought the present snifc 1876
to recover possession of bis share of the property from Mr.
Cosseratj upon the ground that it was illegally mortgaged by his »•
brother and guardian., and that, uotwithstauding the proceedings B ib e e ,

and sales which subsequently took place, he had a right to 
regain possession of his estate.

The Subordinate Judaje held, that the suit was not maintain-w ■*
able, on the ground tha t the plaintiff was, by his guardian, a party 
to the suit on the bond instituted by Subodra Bibee, and that 
ss. 2 and 3 Act V I I I  of 1859 barred any other remedy than 
a review of judgment in that suit, especially as the plaintiff 
did not allege that the bond was a fraudulent one.

From that decision the plaintiff appealed to the High C ourt
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Mr. R. T , Allan  (with him Baboo Mokescliiaider Chow dry) 
for the appellant.

Mr. Aratlioon (with him Baboo Ckunder Madhuh Ghose) for 
the respondents.

The arguments sufficiently appear in the judgm ent of the 
C ourt:—

The following cases were cited:—For the appellant, Gireewur 
Singh v. Muddun L a ll Doss (1), Su?'ut Chimder Chatterjee v. 
Ashutosh Chatterjee (2), and Prosumio Kuniari Dehya v. Golah 
Ghand (3). For the respondents, IJunooman Per sand Panday v. 
Mussamat Bahoooee Munraj Koonweree (4), Lalla Bunseedhur v. 
Koonmur Biudisseree B u tt Singh (5), Lekraj Roy  v. Mahtab 
Chobnd (6), Looloo Singh v. Maje?idur Laha (7), Alfootoonnissa 
V* Goluch Chunder Sen (8), Sheoraj Kower v. Nukchedee Lall (9), 
Sherafufoollah Chowdhry v. Abedoonissa Bihee (10), Modhoa 
Soodun Sing v. Rajah Pirthee Bullub Paul (11), and 
Prosmino Kumari Dehya v. Golah Chand (3).

(1) 16 W .  E., 253. (6) 14 Moored I. A .,  393.
(2) 24 W. E., 46 5 S. C. reported as (7) 8 W. K , 3^4.

S h u r n i t  C h u n d er  C h a tte r je e  v. l io jk i s -  (8) 35 B, L. E., 353 
sen  M o o h e r je e , 15 B. L. R.» 350. (9) 14 W. R., 72.

(3) 14 B. L. E., 450. (10) 17 W. E., 374,
(4) 6 Moore’s I. A., 393. (11) l6 W . E., 231.
(5) 10 Moore’s I. A,, 454.
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The judgment of tlie Court was delivered by—

G a r t h , C. J . (who, after stating the facts, continued):—W ithout 
going at length, however, into the general question how far ^ minor 
is bound by a decree made against his guardian, during his mino­
rity, we think it clear that in this case the plaintiff was entitled 
to bring the fresh suit for the purpose of asserting bis rights, and 
that, as against the present defendants, it was the only elFectual 
remedy which he could pursue. I f  his object had merely been 
to reverse or alter the judgment in the former suit, it is possible 
that an application foi* a review would have answered his pur­
pose. B ut the plaintiif’s object was to unrip transactions which, 
formed no part of the proceedings in the former suit, and as 
against Rameswar D utt, who merely acted in that suit as the 
plaintiff’s guardian, and as against Mr. Cosserat, who had 
nothing whatever to do with the former suit, it is obvious that any 
application for the review of the proceedings in that suit would 
have been utterly ineffectual, and that as against these persons 
the plaintiff’s only remedy was the one which he |ias adopted. 
His contention and his interests in this suit are not identical 
with, but directly opposed to, those of Rameswar D utt.

He says, that E-ameswar, acting professedly as his guardian, has 
been dealing witb his property in a way which the law expressly 
forbids, and that, in consequence of his having so dealt with its 
and also in consequence of certain legal proceedings in which 
Bameswar has improperly acquiesced, his (the plaintiff’s) share of 
the mortgaged property has wrongfully come into the hands of 
Mr. Cosserat, and his object is to release his share of the pro­
perty from the position in which it has been placed by the 
wrongful acts of his guardian.

The first question, therefore, which we have to decide is, 
-whether the defendant Bameswar was acting illegally when he 
mortgaged the plaintiff’s share by tiie deed of J i4y  14, 1867.

I t  is admitted tteit he was appointed guardian of the plaintiff 
under Act X L  o^ 1858, and that he never obtained the sanction 
of the Judge to the mortgage, as by s. 18 of that A ct he was 
bound to do.

The words of the section a re ; “ No such person” (i.e., guardian 
of the estate under a certificate granted under the A ct) sliall
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liave power to sell or mortgage any immoveable property or to isrc
g im t  a lease thereof for any period exceeding five years without 
an order of the Civil Court previously obtaiued.”

S a i w o

The same words are used in s. 14, A ct X X X T  of 1858, Bibke.

limiting the powers of a manager of a lunatic’s estate, and 
It was held by Phear and Ainslie, J J . ,  in The Court of Warns 
V. Ku-pulmuA. Singh (1), that, after the passing of t h e  Act, no 
manager, de facto or de jjure, can have power to do that which the 
A ct forbids.

Theie is a decision of Macpherson and Lawfordj J J . ,  in ^urut 
Chunder Chatterjee v. Aushootosh Ghatterjee (2), in an appeal in 
which the only question was the effect of s. 18, Act X T. of 1858, 
an d -it was held that a sale made by a guardian without 
authority from the Court was invalid, even though the pur­
chaser had acted honestly and paid a fair price.

On the other hand, a case was relied upon by the defendants 
Alfootoonnis&a v. Goluck Chunder Sen (3), decided by Markby 
and M itter, J J , ,  from which it would appear that those' learned 
Judges considered that a mortgage of a minor’s property by hia 
guardian without the consent of the Court was a mere irregula­
rity. But we have consulted Mr. Justice Markby, who delivered 
the judgment in that case, and who informs us, that although 
the word irregularity ” might have been used, it  was by no 
means the intention of the Court in that case to treat the con­
duct of the guardian in mortgaging his ward’s property without 
leave of the Court as any other than a direct breach of the law ; 
and we find also that, before Macpherson and Lawford, J J .  
delivered judgment in the case of Surut Chunder Chatterjee v, 
Anshootosk Chatterjee (2), they also consulted Markby and 
Mitter, J J . ,  and that the judgment in the latter case was given 
with their express concurrence. The ground of the deeision 
by Markby a^d Mitter, J J . ,  in Alfooioonnissa v. Goluck 
Chunder Sen (3) was, that events had subsequently trans­
pired in that case which induced the Cour^ to Kold that 
the mortgage, though improper and unauthorized in the first 
instance, ought to stand; more especially, as in the suit

(1) 10 B. L. R . ,  364 (2) 24 W. E., 46 (3) 15 B .  L. R,, 353.
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which was afterwards brought upon the mortgage-deed, and 
iu which a decree was obtaiued, the minor himself was pro­
perly represented. Their decision^ therefore^ will be found not 
to conflict with the view which we take in the present case.

In  this case we are of opinion th a t, iu mortgaging the plain­
tiffs share without the sanction of the Court, the defendant 
Kameawar was, undoubtedly, dealing with his ward’s property in 
a way which the law forbids, and that in not defending the suit 
brought upon the mortgage-bond, and allowing the property to 
be sold under the decree, he was improperly sacrificing his ward’s 
interests.

Subodra Bibee, the mortgagee, took the mortgage, carried on, 
the suit, and purchased the property with full knowledge of 
Bameswar’s conduct; and the defendant, Mr. Cosserat, had also 
notice that Rameswar had been dealing with his brother’s 
property in a way unwarranted by law, because it appears 
that there was an agreement dated the 5th February, 1868, 
made by Bisseswar, Bameswar, and Purmeswar, with, Mr. Cos­
serat, reciting that Bameswar had been appointed guardian 
of his minor brother Debi D utt, and that he, as such 
guardian, and for himself, together with his other two 
brothers, had, on 9th January, 1868, sold the DhuboHa 
Indigo Factory to Mr. Cosserat. The agreement then goes 
on to indemnify the purchaser specially in respect of any claim 
tliat might be thereafter put forward by the minor brother, 
Debi Dutt, and generally in respect of any other claims. 
This document shows that Mr. Cosserat must, at least, have 
understood that, in purchasing the minor’s property, he was on 
dangerous ground, and having this knowledge, he was bound to 
satisfy himself that the mortgage-bond iuid been duly executed 
under the authority of the Civil Court, as required by law. 
H e cannot say that he was a honth-fide purchaser for value 
without ^Qotice, f^r he certainly had notice ’ tliat Bameswar. 
D utt’s power dealing with his ward’s property was only 
such as a guardian appointed under Act X L  of 1858 could, 
exercise; and he was, therefore, bound to enquire whether 
the mortgage had ever been sanctioned by the Court. As 
a purchaser' from Subodra he could take no better title
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than she had, and unless the decree protected her title, it does 
not secure Ms. B ut she cannot be protected by  the decree. 
She knew from the first, that Rameswar had acted in a manner 
unauthorized by law ; she knew that the suit on the mortgage- 
bond had been undefended; and further, that natiee of that suit 
had not been given to any one but to those whose interests 
were opposed to those of the minor. B u t then i t  was urged 
very strongly by the defendant’s pleader, that if the debts for 
which the bond of the 14th Ju ly , 1867, was given, were debts 
due by the father, or if they were debts incurred by all the bro­
thers in carrying on a business which they had a right to carry 
On for and at the risk of the plaintiff, Rameswar would have been 
justified in giving a simple money-bond at reasonable interest for 
the payment of those debts, and that, upon that bond, a decree 
might have been obtained by the bond-holder, and the property 
in question sold under that decree.

I t  was then argued that the instrument of the 14th J  uly, 
1867, was only a bond of this description, with a mortgage of the 
property in question superadded by way of furtlier security ; 
that the suit was founded upon tlie personal obligation of this 
bond, as well as upon the mortgage security ; that, consequently, 
the defendant had a right to sever one portion of the instrument 
from the other, and to insist that there was quite sufficient cause 
of action to support the decree without reference to the mort­
gage portion of the transaction.

But assuming, for the purposes of argument, that in this ins­
tance the mortgagee could have severed one portion of the 
instrument from the other (which is at least doubtful), and that she 
could have sued upon the deed of Ju ly , 1867, as a simple money- 
bond, and obtained a decree in that suit, and sold the plaintiff’s 
share of the property, the answer is, that in point of fact she has 
not adopted that course. She has sued upon the instrument 
,as a mortgage-bond; she has obtained a decree u'^on it as a 
mortgage-bond; the decree is sucK as she couldHnot have 
obtained, if  she had sued merely upon the personal obligation; 
and it was under that decree that the property has been sold. 
The defendants, therefore, cannot now change the nature of 
that siiitj or the form of the decree, for the purpose of placing

38
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1876 tlieraselves as purchasers uudci* that decree in a different or
DKBi Dott .better position; and as we find that Subodra and Mr. Cosserat 

«. were both affected with notice of Rameswar’s improper conduct, 
we consider that the plaintiff is entitled to succeed in this suit 
as ao-ainst all the defendants, and to recover possession of his 
share from Mr. Cosserat.

The appeal must, therefore, be allowed with costs, and interest 
as usual, payable by the respondents who have appeared; and 
the plaintiff must be declared entitled to recover the property in 
suit, with costs bearing interest at 6 per cent, per annum from 
date of decree of the Lower Court, payable by Rameswar D u tt 
Salioo, Subodra Bibee, and Mr. Cosserat.

Appeal allowed.

ORIGINAL CRIM INAL.

Before Mr. Justice Macpherson.

3877  
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1 9 ^ ’ 23.

T H E  CORPORATION OP C A L C U T T A  B H E E C U m A M  N A P IT
alias B H E E C U N  N A P IT .

l iig h  Courts' Criminal Procedure A ct (X  o f  1875), s. Acquittal—
'Presidency M agistrates' A ct { I V o f  1877), s. 181— The Calcutta 3J.unici~ 
pal A ct {£eng. A ct I V  o f  1876), ss. 75— 79,

The powers o f interference given to the High Court by s. 147 o f the High  
Courts’ Criminal Procedure Act, were not intended to be exercised in the case 
of an acq[uittal by the Magistrate, but only in the case o f convictions or 
other ordex's whereby a defendant is aggrieved or injured (1).

A p p l ic a t io n  under s. 147 ,of the H igh Courts’ Criminal P ro ­
cedure Act (X  of 1875). The facts in support of the applica­
tion appeared from the affidavit of M. B . Shircore, formerly 
License officer to the Justices of the Peace for the Town of 
Calcutta, ancl since the passing of Beifg. A ct IV  of 1876, 
License officer to the Corporation established under tha t Act. 
He stated that, under s. 78 of the Act, he had received express 
authority from the Corporation to assess persons exercising 
within the town of Calcutta any trade, profession, or calling

(1 ) See Malcolm v. Gasper, ante,'' .̂ 278.


