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ORIGINAL CRIM INAL.

Before M r. Justice White.

jgyy In t h e  m a t t e r  o f  T H E  EM PRESS OF IN D IA  o n  t h e  P e o s e c u t i o n  o p  

March 19 MALCOLM  v. G ASPER a n d  o t h b e s .

High Couj-ts' Criminal Procedure Act (X  o f  1875), s. 147— Transfer o f
Case before Police Magistrate to High Court—Power to issue Mandamus.

A  charge was made against the accused o f using criminal force under s. 141 
of the Peual Code. The Police Magistrate heard the evidence for the prose
cution, and without disbelieving it, decided it did not amount to the offence' 
charged. Held  that, assuming that an error of law had been committed, the 
H igh Court had no power to issue a mandamus to the M agistrate to commit 
the defendants ; it  was not a case where the M agistrate had declined jurisdic
tion ; he had exercised his jurisdiction and heard the case. Held also, i t  was 
not a case which the Court could transfer under s. 147 o f  the High Courts’ 
Criminal Procedure A ct.

T h is  was an application under s. 147 of the H igh Courfcs’ 
Criminal Procedure A ct (X  of 1875), for a rule calling on Mr. 
Dickens, one of the Police Magistrates of Calcutta, to show causQ 
why a case should not be transferred to the H igh Court for 
hearing and final determination, or for a mandamus to compel 
tlie Magistrate to commit.

The defendants were charged before the Magistrate, under 
s. 141 of the Penal Code, with being members of an unlawful 
assembly, and, in pursuance of the common object of such assem
bly, with having used criminal force, or show of criminal force, 
and ejected the prosecutor from the Armenian Church, of which 
he was in possession. The Magistrate took evidence in the case, 
and came to the conclusion on that evidence, that no offence had 
been made out. When the application was first made, the Court 
suggested that it had no power, under the circumstances, to 
grant it, and asked for an authority to show that, in a similar 
case, the Court of Queen’s,Bench or this Court would issue a 
mandamus, or grant a certiorari, and gave leave to renew the 
application.
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Mr. Phillips (Mr. G. Gregory -vvitli him), ren ew in g th e 1877

application, said, that lie had been unable to find any case in mat-\ t r h  o k  t h k
which the Court of Queen’s Bench had issued a mandamus Empukss of
ordering the Justices to commit; but there was a reason for that 
remedy not being given in England, which did not exist here. 
The Queen’s Bench does not grant a mandamus until all the 
other remedies open to the applicant have been exhausted. Now, 
in England, in such a case as this, the .remedy would be to go 
before a grand jury ; therefore a mandamus would not lie. But 
in this country the grand jury has been abolished, and there 
being no other remedy, a viandamus will issue, the Court having 
the powers, in that respect, of the Court of Queen’s Bench. The 
Magistrate did not disbelieve the evidence, for he stopped the 
case for the prosecution. He considers tliat, admitting the facts 
proved to be true, they do not constitute any offence; he has, in 
other words, mistaken the law. Where a primd facie  case is 
made out, the Magistrate is bound to commit—Burn’s Justice of 
the Peace, Vol. I., p. 773. He has no further discretion. 
[ W h i t e , J . — Suppose in such a case as this in England you went 
before a grand jury they might throw out the bill. You might, 
indeed, go before a second grand ju r y ; but they also might 
ignore the b ill: would the Queen’s Bench compel the grand jury 
to find a true bill ? And if not, the remedy you mention is very 
incomplete. I  doubt whether the reason why the Queen’s Bench 
won’t grant a mandamus, is because there is a remedy by going 
before the grand ju ry .] I t  is submitted that it .is ; and that 
reason, the grand jury having been abolished, not existing here, 
this Court has power to issue a mandamus. In cases where 
there is no other remedy the Queen’s Bench does grant it. 
In a case where there is no otiier remedy, a Magistrate can be 
ordered to grant a summons; see The King  v. The Justices 
of Kent (1 ) . [ W h i t e ,  J .— Here the Magistrate has exercised 
his jurisdiction, and dismissed the case ; that seems to me to 
be your difficulty.] His action amounts to saying that the 
law does not give him power to commit, because there is no 
offence,—that is, he says he has no jurisdiction j in other words.
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(1) 14 East, 395.



1877 declines jurisdiction. See 9 Geo, IV.^ c. 74, s. 2, as to Jiis being 
In Till! mat- bound to commit. A somewhat similar case is tlie refusal to

TETl OF T H E
Empuess oj? issue a summons, in 'vvbicb case the Queen’s Bench can make
l N I > r A O N  m  iTT.
Tjtst Pkose- an order that the summons be . issued ; see The Queen v.
M a l c o l m  Adamson (1). This is a decision on a preliminary point, not a
G a s p e k .  case which the Magistrate has heard and decided. I t  is a 

matter of law as to ^vhicli he has no discretion. I t  is similar to a 
case of refusal of summons, which is only a way of putting a 
case in train for hearing. [ W h i t e ,  J .— The M agistrate appears 
to me to have exercised his jurisdiction, not to have declined it. 
I t  differs from a refusal to issue a summons. H e has heard the 
case.] He lias dealt with the case in such a way as amounts to 
declining jurisdiction. A frimd, facie case was made out for 
the issue of a summons, and the M agistrate refused to issue it. 
[ W h i t e ,  J .—I  have no more power than the Court of Queen’s 
Bench, and you have not ^hown me any case in which that 
Court has granted a mandamus in a case like this. I  think it 
is only where there is another effective remedy tha t the Queen’s 
Bench declines to issue a mandamus.l Even taking that to be 
so, it is submitted it would issue here, as there is no other 
effective remedy.

As to the application under s. 147, the fact that the grand 
ju ry  has been abolished ought to lead the Court to put as wide 
a construction on the- section as is possible. S. 147 differs 
from the old law, and is intended to have a wider scope. In  33 
Geo, I I I .,  c. 52, s. 153, which was the former law, there is nothing 
to limit the interference of the High Court to orders for convic
tions. In this country appeals from acquittals are allowed, and 
to refuse to interfere, simply because it is a case of acquittal, 
would be narrowing the law to what it is in England, where 
appeals from acquittals are not allowed.

As to the facts of this case constituti^ng an offence under 
s. 141 of the Penal Code, it is submitted they do. [ W h i t e s ,  J .— 
On this brahch of your application, one difficulty is, what am I  
to quash or affirm if I  do interfere under*the section ?j The 
order of discharge may be quashed, and this Court may hear 
and determine the case itself. The order made by this Court 

(1) 1 Q. B. D,, 201, per Cockburn, C.J,, at p. 205.
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must be made on the merits. [^ T h ite , J .—Does not that sliow 8̂77
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that the proceeding intended by s. 147 was some final proceed- 
ing or order of th e  Criminal Court ?] I t  is submitted that it 
only shows that there must be some substantial m atter to be 
adjudicated upon after the transfer.

W h i t e ,  J . —I  have^ in  th e  course o f  th e  argument, s ta te d  

m y  v ie w s  so  fully th a t  i t  is unnecessary to  d o  m o r e  th a n  recapi
tulate th e  r e a so n s  for m y  decision.

Mr. Phillips, on behalf of the prosecution, applies, on affida
vit, for one of two orders—-either for a rule under s. 147 of the 
High Courts’ Criminal Procedure Act (X  of 1875), calling 
on the Magistrate to show cause why these proceedings should 
not be transferred to this Court for heai’ing and final determi
nation; or for a mandamus to compel the Magistrate to commit 
on a charge of being a member of an unlawful assembly under 
s. 141 of the Penal Code.

When the case came before me on the first occasional was inform
ed that the Police Magistrate, having heard the evidence, did not 
disbelieve the facts proved, but thought that they did not amount 
to the offence with which the defendants were charged, and, 
therefore, declined to commit them for trial. W hen I  heard 
that such was the nature of the case, I  requested Mr. Phillips 
to refer me to 'some authority for my granting his application. 
He has not brought before me, however, any authority which, 
shows that either the Court of Queen’s Bench, or this Court, has 
ever issued a mandamus^ or granted a certiorari, in a case 
similar to the present one. He has, indeed, referred me to two 
cases. The Queen v. Adamson (1) and The King  v. The Justices 
o f Kent (2), in which the Court of Queen’s Bench granted a w rit; 
in the first case, ordering the Justices to hear and determine a case 
which they had refused to h ea r; and in the second case, ordering 
them to issue a Summons, which they had refused to issue. B ut 
both these cases, when examined, show that th ^ ^ o u rt of Queen’s 
Bench does not issue a mandamus in such cases unless the infe
rior Court has actually declined jurisdiction, or has acted under

201. (3) 14 East, 39S.
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1877 circumstances wliich amount practically to declining jurisdic- 
In t h e  m a t -  tion. ifow in this case the M agistrate has not declined to

ODEE O F  T H E  _  ̂ °  ^

Empkkss o f  exercise jurisdiction. H e has heard the evidence in the case, 
THTc PiiosK- and has come to the conclusion that no offence under the Penal 
Malcolm Code has been committed. He has, in fact, exercised his juris- 
Gas^fbb. diction^ and decided the case in favour of the defendants. This 

is sufficient to dispose of the first branch of M r. Phillips’ applica
tion. Quite irrespective, however, of this, I  may state that a 
mandamus could not issue in the form asked fo r; if it issued at 
all, it would go not to order the M agistrate to commit, but to 
order him to hear the case again, and upon a sufficient case 
being made out, then to commit.

As to the second branch of the application, which is to trans
fer the case to this Court under s. 147 of A ct X  of 1875, I  
think I  am equally without power to deal with the case, in the 
way I  am asked to do. That section provides, that “ whenever 
it appears to the H igh  Court that the direction hereinafter 
mentioned will promote the ends of justice, it may direct the 
transfer to itself of any particular case, and shall have power to 
determine the case so transferred, and to quash or affirm any 
conviction or other proceeding which may have been had 
therein, but so that the same be not quashed for want of form, 
but on the merits only.” The present case is not, I  think, 
within the purview of the section. I f  I  transferred it, I  should 
be doing so not for the purpose of quashing or affirming a 
conviction or other proceeding, but for the purpose of hearing 
the case, taking the evidence of the witnesses, and myself deter
mining whether a case for committal had been made out or not. 
I  think the section is not wide enough to enable me to do that, 
and I  should be extending the section beyond the intention of 
the Legislature if I  put it in force to transfer such a case as 
this.

I can well imagine that the refusal of a Magistrate to com
mit may now an^ then result in a grievous failure of justice, 
but if the Legislature intended to provide for such a case, the 
Court should have been specifically armed vt̂ ith power to deal 
with such case. I cannot infer such a power iny-tibe absence of 
express W dfl, I  am, therefore, unable to g i g r a p p l i c a -
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tioii. I  have assumed throuorliout these remarks that an error is??

I n d i a  o h  
THH5 P r o s e 
c u t i o n  0 V  
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Gabpbb.

of law has been committed, but I  have made that assumption thk m a t -
^ ,  T E E  O F  T H H

only for the purposes of the argumesfc. Considering the law Empekss oe 
bearing on the application to be such as I  have stated, I  have 
thought it unnecessary to hear the affidavit. The refusal to 
commit is not tantamount to an acquittal, and the prosecution 
can, if they choose, go before the Magistrate again, though I  am 
by no means saying they ought to do so. The application must 
be refused (1).

Application refused.

Attorney for the applicant: Mr. Leslie,

A PPE L L A T E  CIVIL.

Before Sir Itichard Garth, Kt., C hief Justice, and Mr. Justice Ainslie.

DEBI DUTT SAHOO (Plaintiff) ». SUB ODRA BIBEE and othess
(Defendants).*

Act X L  o/‘1858, s. 18—Act V I I I  o f  1859, ss. 2 and 3—M ortgage ly  Adminis
trator o f a minor's property—Purchaser imth notice, Title o f—Bmties o f 
Purchaser.

K  mortgage of the property of a miaor made by tlie Administrator 
appointed under Act X L  of 1838, is invalid, unless tlie sanction of the Court 
lias been previously obtained under s. 18 of the Act.

Where the administrator wag sued, as representing the minor, by the 
mortgagee, and made no defence to the suit, and the property was sold under 
a decree so obtained to the mortgagee, by whom it was again sold to a third 
person, who knew that the administrator had executed the mortgage in that 
capacity,—held, that the decree did not protect the mortgagee who purchased 
at the Court sale, nor her vendee, from suifĉ by the minor for jrecovery of the 
property.

T h e  plaintiff 'in this suit was one of four sons of one Imrifc 
Lall Sahoo, a trader, who died in December, 1863, intestate. 
The plaintiff being a minor, his brother ^ am esw ar D utt 
obtained, under s. 7 of A ct X L  of ,1858, a certificate of adminis-

• Regular Appeal, No. 65 of 1875, against a decree of W. DaCosta, Esq., 
Subordinate Judge i f  Zilla Sarun, dated the IBth of January, 1875.

(1) See Corporation o f Calcutta v. Bheecunram Napit, post.

1876
June ‘2.


