
Before M r. Jm tice M arkby and M r. Justice M iiter.

LUGHMI DAI KOORI ( P i . a i n t i i 'p )  ®. ASMAN SING a n d  o t h e r s  jgyg
(D je fe n b a n ts ) .*  J u m  7.
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Hindu Law—MitaksTiara—Purchaser at sale in JBxecuiion o f Decree o f  
Joint Family Properly Usurious Rate o f  Interest—Form o f Decree 
against Mortgaged Property,

111 a suit by  a Hindu, subject to the Mitakshara law, against certain 
auctlon-purcliasers at a sale in execution o f  a  decree against the fatbei*, to 
recover a portion o f  tlie ancestral estate by cancellation of the sale, it appeared 
tbat the property which was mortgaged by the bond iipon which the decree 
waS: passed was not put up for sale. The decree provided “ that the plaintiff 
recover the amount with costs and interest, and that the decree be executed  
against the property specified in the bond,” and it also allowed interest 
at about 50 per cent., the rate in the bond, to the decree-holders. I t  was 
contended on behalf o f the plaintiff that, upon a proper construction o f fhe  
Privy Council Ruling in Mnddun Thakoor v. Kantoo L a ll (1), the decree undec 
which the property had been sold was an improper one. M eld  that, under 
the Privy Oouncil Ruling, tbe purchaser is not bound to look beyond the decree. 
H eld  also, that an usurious rate of interest cannot be treated, within the  
principles of the above case, as showing that tbe decree was for a debt which 
the son was not bound to discharge.

H eld  further, that where a decree is against the mortgagor generally, coupled 
with' a  declaration o f the lien, the decreeholder may proceed either against 
the person and his property or against the mortgaged property, though whether 
such a course will be allowed in any particular case is a  matter for the  
discretion o f the Court executing the decree.

S u it  to  reco v e r possession o f a  m o ie ty  of- a  c e r ta in  e s ta te  
b y  can ce lla tio n  o f a n  au c tio n -sa le , h e ld  on th e  12 th  o f E 'e b ru a ry , 
1866.

The material facts alleged in the plaint were as fiWlows:— 
That the plaintiff, with the defendant Govind D ja l  Sing, 
who was his father, constituted a joint Hindu family living 
under the M itakshara law ; t h a t . the property, which was the 
fiubject-naatter of the suit, was ancestral property, to which

* Regular Appeal, N o. 104 o f 187S, against a decree of Baboo Mothooranath 
Goopta, First Subordinate Judge o f Zilla Bhaugulpore, dftted the 18th of  
January, 1875.

(I) U B . L . R . ,  187.
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1876 Govind Dyal Sing succeeded- in 1846; th a t the estate was 
L u c h m i  D a i  totally unencumbered at that time, and that tlie income was not 

«. only sufficient for family expenditure, but probably sufficient; 
A sm an  S in g .  savingV’ that the plaintiff was born in the year

1858, when he became entitled to a share in the joint 
estate; tha t the defendant Govind D y al Sing, w ith o u t, any 
legal necessity, executed a bond in favor of certain bankers 
of the names of D ungur Mai and Sheo L all, for Bs. 2,800, 
mortgaging certain villages other than those sued for; that, 
subsequent!j, the mortgagees obtained a decree for the sale 
of the mortgaged properties, but instead of executing the 
decree by sale of those properties, they pu t up for sale the 
right and interest of the defendant Govind D yal Sing in the 
properties for the recovery of a moiety of which the present 
suit was brought, and at that sale the defendant Asman Sing 
was the purchaser.

The defendants, in their written statem ent, stated that the 
debt in respect of which the property was p u t up for sale was 
contracted by the plaintiff’s father for the purpose of 
purchasing, for the benefit of the joint family, a certain share 
in an estate belonging to one Boghuber D yal Sing, , another 
member of the fam ily; and that, consequently, the plaintiff was 
not entitled to question the validity of their purchase in 
execution of decree for such debt.

That decree was worded in the following te rm s: ”  that th6 
claim be decreed; that the plaintiff recover the amount with 
costs and interest, and that the decree be executed against 
the property specified in the bond.” The interest allowed 
upon the bond amounted to Rs. 1,630 for a period less' than 
a year in respect of the sum of Bs. 2,800, giving a rate of more 
than 50 per cent, per annum.

The Subordinate Ju d g e , without in any way going into the 
facts of the case, held, upon the strength of the P rivy  Council 
Ruling in Muddun ThaJtoor v. Kantoo L a ll (1)^ that the decree 
under which the defendants purchased the property was con­
clusive, and, as hon& fide  purchasers for valuable considefation,
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they were not bound to enquire whether tlie original debt was 1S7S__
for a valid necessity. H e, accordinglyj dismissed the suit.

The plaintiff appealed to the H i^h Court,
. “  A s m a s  B i n g ,

Mr, Ameer A li (Baboo Mokesh Chunder Chow dry with Mm) 
for the appellant.

Tiie Advocate-General, offg. (Mr. Paul). (Messrs. Twidah  
and Sandel and Munshi Mohammed Yusooff with him) for tlie 
respondents.

M r. Ameer Ali, — The Privy Council Kuliug in Muddun 
Thakoor t ,  Kantoo L u ll  (1) does not lay down any such hard and 
fast rule as the Subordinate Judge supposes. P rio r to this 
decision, the Courts had almost invariably held that the burden 
of proof lay primarily with the purchaser— Mahabeer Per sad 
Y .  Ramyad Sinffh (2) and Laljeet Singh v. Rnjcoomar Singh (3).
The Privy Council Ruling does not do more than simply change 
the onus and transfer it in the first place to the son. I f  the 
plaintiff makes out a primA facie  case, and proves sufficiently 
th a t the debt for which the property was sold was not for a 
valid purpose, the same liabilities would attach to the pur­
chasers as before. Every member of a H indu jo int family has an 
inherent right to question the validity of acts committed by 
the managing member so as to biud the jo int estate— Hunooman 
JPersaud Panday v. M ussamut Babooee M unraj Koqnweree (4).
The P rivy Council cannot be supposed to mean tha t whenever 
such property has passed into the hands of auction-purchasers, 
such members should be for ever precluded from questioning 
the validity of not only the original acts but also of thS decree 
and sale under it. No doubt, if the Jud ic ia l Committee had 
stopped at the words, *‘‘a purchaser under an execution is 
surely not bound to go beyond the decree, &c.” (5), such con­
struction m ight have been placed on their rulings but their 
Lordships go on and say, “ the purchaser under tha t execution

(1) U  B . L . R ., 187. ■ (4) 6 Moore’s I. A., 393.
(2 ) 12 B. h .  R ., 90. (5) 14 B . L. K ., 199.
(3) Id ., 373.
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1876 w a s n o t bound  to  go fa r th e r  back  tlian  to  see th a t  th e re  w as 
Locmmi Dai a  decree ag a in st those tw o  g e n tle m e n j th a t  th e  p ro p e r ty  waa 

p ro p erty  liab le  to satisfy  th e  decree, i f  th e  d ec ree  h ad  been  
AsmanSxng, p roperly  against th e m ” (1). Som e m ean in g  m u st be

attached  to those w ords, and  th e  on ly  reaso n ab le  construc tion  
th a t  can be g iven  to th em  is, tKat, w hen  an cestra l p ro p e r ty  is  
p u t  up  for sale in  execution  o f  a decree a g a iu s t th e  fa th e r , th e  
pu rchaser is n o t bound to look to th e  ch a rac te r  o f th e  d eb t, b u t he 
38 no t freed from  th e  b u rden  o f exam in ing  in to  the ch a rac te r  of 
th e  decree, to  see w hether i t  is  a p ro p e r  or im p ro p er one | and , 
on the o ther h an d , th o u g h  th e  son is d eb a rred  from  questio n in g  
th e  valid ity  o f th e  acts lead in g  u p  to th e  d ecree , h e  re ta in s  his 
r ig h t to question  th e  p ro p rie ty  of the  d ec ree  an d  th e  su b seq u en t 
p roceedings u n d e r  it. I f  th is i s ’th e  c o rrec t v iew , th e n , upon 
th e  face o f th e  decree, i t  appears the  decree-ho lders w ere bound 
to  proceed firs t ag a in st th e  m ortgaged  p ro p e r tie s ; an d  th ey  
w ould have only  been entifcled to  p roceed  ag a in s t an y  o ther 
p ro p erty  of th e  ju d g m en t-d eb to r, in  case th e re  h ap p en ed  to be 
a  deficiency. A  decree-bo lder, wlio tak es  a decree as aga inst 
th e  hypo thecated  p ro p erty , should , on eq u itab le  p rinc ip les, be 
m ade to exhaust it. T he  facts proved show th a t th e  d eb t w as 
sin im m oral one. T he fo llow ing cases w ere also c ited —̂ Toohe v. 
H a rtle y  {2)i P erry  v. B a rk e r  (3 ), B udree  L a l l  y .  K an tee  
£,aU  (4 ), and Cheyt N a ra in  S ing  Y. B u n io a ri S ingh

Moliesli Chunder on th e  sam e side .—'U p o n  th e
face of the decree i t  appears th a t in te re s t over 50 p e r  cen t, p er 
annum  was claim ed by  and allow ed to the  decree-holder. I t  is 
uisuribus; and , as u su ry  is p roh ib ited  b y  th e  H in d u  law , the  
decree is an im proper one , Cow ell’s L ec tu re s  on H in d u  L aw  for 
I8 7 lV p p . 307, 31L

T h e  A d m ca te” G eneral for the resp o n d en ts .—-T h e plaintiiF  is 
concluded b y  th e  P r iv y  C ouncil R u lin g  from  q u es tio n in g  th e  
Talidity of his fa th e r’s acts w hen once a decree has been  passed

(1) 14 B. L. R., 200. (4'. 23 W. R., 260.
(2) 2 Bi'o. Ch. a ,  125. (5) 2̂ ?., S95, at p. 39S,
:(3) S Ves., 52r. ^
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and the property sold uuder i t  W ith reference to the propriety 1876
of the decree itself, the bond in this case hypothecates not ouly 
certain properties^ but also makes the person of the debtor res- 
ponsibl6 for its payment. Tiie decree is in the form usual in 
the mofiissil, uuder which a deeree-holder proceeds either against 
the mortgaged property or the debtor personally. The decree- * 
holders in this case were, therefore, not bound to exhaust the 
hypothecated properties. The evidence shows the debt was con­
tracted for a valid purpose— Muddtin Thakoor y. Kantoo L a l l  (1),
Mussamut Koldeep Kour  v. Runjeet Singh (2), and Gridhari 

L a l l  Salioo v. Mussamut Goiorunhutty (3).

M r. Ameer AH  in reply.

The judgm ent of the Court was delivered by

M a r k b t , J .  (who, after stating the facts, continued):—The 
Subordinate Judge took evidence in the case, but eventually 
•without in any way going into the evidence held upon the 
strength of a decision of the P rivy Council in the case of 
Muddun Thakoor v. Kantoo L a ll  (1), that the decree under which 
the defendant purchased this property was conclusive in the 
m atter, and tha t the defendant was not in any way bound to 
inquire further when this decree was existing.

Against this judgm ent the plaintiff appeals, and he contends, 
in the first place, tha t the P rivy  Council case relied on does not 
make the decree conclusive in the way the Subordinate Judge 
has held it to b e ; secondly, he contends that upon the evidence 
he has made out his case that this was a debt for which his 
interest in the property could not in any way be made liab le ; 
and thirdly, he contends that, under the terms of the decree 
itself, the property which should have been first sold in satisfac­
tion of the decreS was the property which had been mortgaged, 
and that, therefore, applying the P rivy Council decision in all its 
strictness, the purchaser had notice upon the face of the decree 
that this property could not be sold,

(1) 14 B . L , E ., 187, (2) 24 W . R ., 231.
(3) 15 B. L. E., 264.
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1876 Now, with regard to the first point, we tliink that the decision 
LcciiMi Dai of the Subordinate Judo;e ia ri^ht. The case that we have toK-c)Ohi *"

V- deal with here is, for all material purposes, precisely the same 
' as that which was dealt with by the Privy Council—in 'w hat ia 

called the “ second appeal ” ill the case referred to— the appeal 
r of Mud dun Mohun Thakoorj whose position was precisely that 

of the present defendants. The P rivy Council say, speaking 
of the purchaser in that case:—“ He found that a suit had been 
brought against the two fa th e rs ; that a Court of Justice had 
given a decree against them in favor of a creditor that the 
Court had given an order for this particular property to be put 
up for sale under the execution; and, therefore, it appears to 
their Lordships that he was perfectly justified within the 
principle of the case of Hmiooman Persaud Pand^y v. Mussamut 
Bahooee Mzmraj Koonweree (I) in purchasing the property, 
and paying the purchaae-money bond fide  for the purchase of 
the estate.”

H ere also there had been a decree of a Court of Justice 
against the father for this money, and an order of the Court 
that this property should be put up for sale.

Then their Lordships'quote a well-known passage from the 
case referred to (2), and then they say as follows ;— The 
same rule has been applied in the case of a purchaser of 
joint ancestral property. A purchaser under an execution is 
surely not bound to go back beyond the decree to ascertaia 
•whether the Court was right in giving the decree, or, havinw 
given it, in putting up the property for sale under an execution 
upon it. I t has already been shown that, if  the decree was 
proper one, the interest of the sons, as well as the interest of 
the fathers, in the property, although it was ancestral, was 
liable for the payment of the father’s debts. The purchaser 
under that execution, i t  appears to their Lordsliipg, was not 
bound to go further back than to see that there was a, decree 
against those two gentlem en; that the property was property 
liable to satisfy the decree, if the decree had been given properly 
against them ” (3),

(1) 6 Moore’s I. A,, 303. (2) Id., 423. (3) 14 B. L. R., 199, 200.
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JSTdw it is contended upon those last words, tliat tlie intention
of the Privy Council was that a purchaser at an execution
sale should not only see that there was a decree, but that a , »•
_ . ,  1 .  .  , . -  -  , A s m a s  SW G t,
decree had been rightly  given against the judgment-debtoi’.
That would be really unsaying all that the P rivy  Council had
just before said upou the matter. IVhat we think the Privy
Council mean by those words is, that a party is not bound to
look beyond the decree to see that th a t was a righ t decrees
for they had said already just the contrary that he was not
bound to do so, but he was bound to look to the decree to sea
tha t in point of form it was a proper decree. Then tha t being
so, no objection can be taken in point of form to this decree,
except the one which was taken by Baboo Mohesh Chundei*
Chowdry with ^h ich  we have to deal now.

H e contends that, even giving the P rivy  Council decision 
that interpretation, the purchaser was not bound in any way 
to go behind the decree to see what occurred prior thereto^ 
still he was bound to look to the decree itself and as it stands ; 
there was notice to him on the face of the decree that this was 
a debt which, under the M itakshara law, the son was not liable 
to discharge, and for this reason, because it appears upon tlie 
face of the decree, that the interest, which was allowed upon 
this bond, amounts to somewhere about Rs. 1,600 for a period 
less than a year in respect of a principal of Rs. 2,800, giving a 
rate of interest somewhere over 50 per cent.

But, even assuming that the Hindu law contains a prohibi-* 
tion against the taking of interest at so high a i*ate, and that by 
the Hindu law interest at that rate could not under any 
circumstances be allowed, still we think that that is not a
circumstance which within the principles laid down by th$
Privy Council in the case quoted above, can be treated as 
showing that this v̂as a decree for a debt which the son was 
not bound to discharge. For that purpose, we must look into 
what the oases under the Mitakshara law are in which he is 
not bound to discharge the father’s debt That is expressed
by the Privy Council in these words :—
• It is necessary, therefore, to see what was the nature of the 
debt for the payment of which it was necessary to raise money
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1876 by tlie sale of the property in question ” (1). Now all we
ivcHm Dai know, and all we can kooWj is what appears on the face of the

decree itself. Their Lordships go on to say If the debt 
A s m a s  S in g .  father had been contracted for an immoral purpose,

the soQ might not be under any pious obligation to pay it ; and 
he might possibly object to those estates which have come to 
the father as ancestral property being made liable to the debt. 
That was not the case here. It was not shown that the bond 
upon which the decree was obtained was given for an immoral 
purpose I it was a bond given apparently for an advance of 
money upon which an action was brought ” (1).

Can we say here upon the face of the decree, that, so far as
it orders interest to be paid, it is a decree for an immoral 
purpose ? One might almost say that such a^uestion answers 
itself. It may be that, under Hindu law, there were some 
restrictions against the allowance of interest; but it is well 
known that those restrictions are no longer enforced by 
our Courts. There is no ground whatever for saying that 
•what our Courts allow in the shape of interest is money directed 
to be paid for immoral purposes. Therefore, upon that ground, 
it appears to us impossible to say, that, on the face of the decree, 
it was one for a debt which the son was not bound to discharge.

This view of the case renders it unnecessary to consider the 
facts of this case; but, having heard the case very ably argued 
on behalf of the appellant, we think even upon the facts of the 
case that this was a debt which the son was bound to discharge.
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Therefore, upon the evidence, if one was at liberty to go into 
the evidence, we should hold that the debt was one which, under 
the Mitakshara law, the son was bound to discharge.

Then the other question remains, namely, as to the form of 
the decree. Now we had the decree read to us, and we con­
sider this to be not such a decree as we know is sometimes 
made, namely, a decree restricting the parties in the first 
instance to the sale of the mortgaged property. But it is a 
decree against the mortgagor generally coupled with what is

(I) 14 B. L. R., 197.



called a declaration of the lien—a declaration wliicli it is exceed- i§7S 
iiigly coramoii to insert in decrees against mortgagors upon a 
bond of this nature. The bond also, as has been pointed out by 
M r. Ad voeate-Greneralj was not only a bond pledging the pro­
perty, but a bond which made the party personally liable for the 
money. Now, upon a dearee of that kind, we have no lieaitatioa 
in holding that a person may in law proceed either against the 
person or against the mortgaged property specified in the 
decree. In  saying that we do not at all mean to say that that 
is a course which in all cases ought to be allowed. There are! 
undoubtedly cases in which that would operate greatly to the 
injury of the mortgagor. And we desire to say nothing which 
would itt any way interfere with the discretion of the Court 
executing the d ^ re e  to take sucli precaution as might be 
accessary against any injury of that kind. B ut we think that 
in the present suit no iiiqmry upon such a subject as that can 
take place. I  have already q^uoted the passage from the Privy 
Council judgment, which points out the duty of a purchasei' 
a t an execution sale in such a case as this. W e tkink that, under 
the law as there laid down, the purchaser had a right to assume 
fliat the property, which was sold a t this sale, was liable to be 
sold under this decree, and that any questions which the judg- 
ment-debtor might have raised or did raise upon the order by 
which the property was brought to sale, were disposed of at 
the time when the sale was ordered to take place. Therefore 
whatever may be the j  udgmeut-debtor’s right under such % 
decree as this, that question cannot be raised now as against 
the person wko has purchased at a sale under a decree of Court.
Therefore tha t ground also fails.

The result is that the regular appeal must be dismissed with
costs.

Appeal dismissed.
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