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eited (only ?) limit the discretion of tlie Court in snjing wluit if*T6 
reason is o-ood and sufficient, or wliat may be so far requisite thk 
to the ends of justice as to support an application for review.
Upon an appeal, where an appeal lies, it  mny be open to the Haiwkb
Court of Appeal to say that the Judge ought not to .have — *
admitted a review; but that is a very diiferent thing frora ruling Hû skis 
that he has acted wholly without juriadictiou. In the first case, Haojkb

the Appellate Court reverses the order, because the Judge hns 
erred in tPie mode in which he has exercised a judicial discre­
tion ; in the latter case, it quashes the order, because there was
lio discretion at all to be exercised.

Their Liordships, for these reasons, are of opinion that the 
order of the High Court which is under appeal eaiinot be sup­
ported ; and they must humbly advise H er Majesty to allow
this appeal, to reverse the order of the (High Court, and in lieu 
thereof to order that the rule to show cause why the order of 
Mr. Craster should not be set aside be discharged, with the 
usual costs in the High Court.

The appellant, who has been ohliojed to come here, must, of 
course, have his costs of this appeal.

Appeal allowed.

Agent for the appellant: Mr. T. X. Wilson..
“!f
Agent for the respondents : Mr. Horace Earle,
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B efore S ir  liich ard  Qarih, l i t ,  C h ief Justice^ M r. Justice Kem p, Mr, Juslice 
Jaekmn^ M r Jm liee  Maophersoti, and M r. Jm tice M arkby.

B H I R 0 B  O H U N D E R  B U N D O P A D H Y A  (P i-a in tip f) S O tJ D A M m  1876
BA,BEE (Demndant),^

S a k  in Mxectdion o f  Decree-— Period from  which Title o f  Purchaser dates— 
Confirmation o f  Sale— Liability o f  Purchaser f o r  Qooertment lievenm .

The defendant became a pureliaser at an execution-sale of a share 
of certaio property, o f wiiietf the plafnfciff held another share partly as

* Special Appeal, N o. 2715 o f  1874, againfst the decree of a Subordinate 
Judge of Zilla East Burdwan, dated the 98th July, 1874, modifyhig a decree 
of the Suddor Muugifl’ o f that district, dated the 29th o f October, 1873,
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zemindar and pai'tly as putnidar: tlie sale took place in September, 1872, 
but the defendant did not obtain possessioii until confirmation of tlie sale 
in May, 1873. Between the date of the sale and the confirmation, a 
considerable sum became due for Government revenue on the whole property 
and to prevent its being sold, the plaintiff paid the whole o f the revenue due. 
In asiiit to recover the proportion due in respect of the share purchased by the 
defendant, heM, that, on confirmation of the sale, the share purchased by the 
defendant must be considered to have vested in her from the date o f the 
sale ; and, therefore, she was liable for the amount o f Government revenue in 
respect of her share which became due between the date of the sale' and its 
confirmation.

T h i s  case was referred by Garth, C. J . ,  and Birch, J . ,  for the 
opiuiou of a F u ll Bench, in the following order of reference :—

G a r t h ,  C .J.—The plaintiff and defendant in this suit 
became purchasers respectively of two different shares in the 
same property at an execution sale (1). The sale was conapleted 
on the 15th Assin, 1279, (30th September, 1872), but the defend­
ant did not obtain possession until the 24th Bysack, 1280, (5th 
May, 1873). Between the date of the sale and the time when 
the sale was confirmed (and when the defendant obtained 
possession), a considerable sum became due, in respect of the 
whole property purchased, for Government revenue ; and, in 
order to prevent proceedings being taken by the Government 
authorities to enforce payment of this sum, the plaintiff, who 
was the purchaser of by far the largest sliare of the property, 
paid the amount due, to the Government authorities, and then 
brought a suit to recover from the defendant the  proportion due 
in respect of her share.

The defendant’s answer was that she did not become liable to 
pay any revenue to Government upon her share until after the 
confirmation of her purchase, and tha t no part -r^f^the revenue 
claimed accrued due after that time. i

These facts being admitted, the question arises whether the 
defendant became liable to pay revenue in respect of her share 
from the date of her purchase, or froi^ the date of confirmation 
of it.

(1) The defendant only was a pur- plaintifi held his share partly as zemin" 
chaser at the execution-sale ; the dar and partly as putuidar.
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Upon this poiut til ere are conflicting authorities in tlie Higli 
Coui’t. The case of Kalee Dass .Neogee v. iJwr Nath Boy 
Chow dry (1) appears to have decided, that the title of au auction- 
purchaser under a  decree relates back to the date of sale 
although the sale may not have been confirmed until 'long 
afterwards; the case of Bepin Beharee Biswas v. Juduomtk 
Hazrah (2), ou the other hand, appears to have decided, that 
the title o | a purchaser under similar circumstances accrues only 
from the date of confirmation of the sale. The point, therefore, 
is referred to a F u ll Bench for their determination.

1876
B h y r u b
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Bahu Sham L a ll M iiter for the appellant.—The plaintiff hav­
ing paid the whole of the Government revenue is entitled to 
bring a suit for contribution. I f  the revenue had not been 
paid, the sale would not have been confirmed. The certificate 
of sale being a valid transfer, the holder is entitled to rents and 
profits from the date of the sale (Act V I I I  of 1859^ ss. 259 and 
264: see Macpherson’s Civil Procedure Code, 5 th edition,p. 304), 
and there is a remedy to recover against the judgment-debtor. 
In  the form of certificate given in Broughton’s Civil Procedure 
Code, p. 799, there is not even a blank left for the insertion of 
the date of confirmation, nor is there any allusion to it made 
in. the form of confirmation of sale in use on the Appellate Side 
of this Court. S. 259 states what is necessary to be set out in a 
sale certificate, and does not mention the date of confirmation. 
I f  the judgment-debtor were to pay Government revenue, the 
amount paid by him would be deducted from the debt due from 
him. I f  a sale takes place in execution of a decree in force and 
valid at the time of sale, and the decree or judgment be afterwards 
reversed, th^ro jersa l does not affect the validity of the sale or the 
title of the purchaser— Chunderkant SuTmah y. Bissessur Surmah 
Chuckerhutty (3). The Court must refuse to go into facts behind a 
sale certificate— Lalla Bissessur B ya l v. D m lar Chand Sahoo (4). 
I t  is bound to give fuH ;^ffecfcto the terms of a sale certifi­
cate, and cannot limit the efiect of that certificate by conclusions

(1) W . R ., 1864, Gap No., 270. 
(•2) 21 W . E ., 367.

(3) 7 W. R., 312.
(4) 22 W. E ., 181.

19



187G and inferences drawn from other docuraents— Moohhya Hur~
Bhybub ruckraj Josh.ee v. Ham Lull Gomasta (1).Ohukdkb
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tf. Babu Byhanto Nath Pal for the respondent.— The purchaser 
SouDAMiNi a tenure at a sale for arrears of rent is held liable for rentsDabbis.

from the date on which the sale may be confirmed— Beepiri 
Behari Bisioas v. Jadoonath Hazrah (2). The purchaser is 
required to pay only 25 per cent of the purchase-money (Civil 
Procedure Code, s. 253), and his right to take possession does 
not accrue until after 30 days, within which time the sale is 
liable to be reversed. I f  the sale is not reversed, the judgment- 
debtor has the right of appeal. I f  the sale is not confirmed, 
the purchaser has not any righ t whatever to the property, 
and is entitled only in the discretion of the Court to interest 
on the money paid : he is not held liable to debts with respect 
to the property purchased, until he is entitled to rents and 
profits. The sale is of no effect until after the confirmation : 
and the purchaser is not entitled to receive any benefit until 
he has paid the purchase-money in full.

Babu Sham L a ll Mitter in* reply.

The following opinions were delivered by the F ull Bench:—

G a b t H j C .J. ( K e m p , J a c k s o n , and M a o p h e e s o n , J J . ,  con­
curring.)—The question which we propose to decide in this case 
is whether the plaintiff is entitled to recover from the defendant 
certain sums paid by the plaintiff for Grovernment revenue due 
in respect of a share, now owned by the defendant, in a zemin­
dar i, the larger share of which belongs to the plaintiff.

The proceedings do not show very accurately what the precise 
position of the parties is; but the facts seem to^b^ as follows. 
The plaintiff owns as zemindar and p u tn iia r (or partly as 
zemindar and partly as putnidar) a 15 annas 3 gandas 3 cowries 
share of an estate, Lot Nimdaba, registered as JSTo. 75 in the 
CoUectorate of Burdw an; and Krishiiiproscnno Mozumdar and 
another were the zemindars of the remaining small share,
16 gandas 1 cowrie. The total revenue payable to the

( ] )  14 W. 11., 435. (2) 21 W . K., 367.



Collector in respect of tlie estate was Rs. 8,807 4 annas t876
II  gaudas. OF this, E,s, 8,356 9 aimas 11 gawdas represented
the T)laiiitiff’s sharej auti Bs. 450 I I  annas was the share Bosdopa-

^  ̂ D H Y A
of Krishnaprosonuo Mozumdar, &c. And the plainfciff states «•SnifiwMisi
III the plaint that he was entrusted •with the payment ot the Dab̂ k. 
whole revenue as well what was due in respect of his own
share of the zemindari and his own share of the putni, as what 
was due in respect of the share of Krishnaprosonno Mozumdar,
&c. The share of Krishnaprosonno Mozumdar, &c., having been 
attached and sold in execution of the decree of a Civil Court, one- 
half of it was purchased b j  the defendant Soudamini. Certain 
instalments of Government revenue having fallen due between 
the date of the execution sale and the date on which Soudamini’a 
purchase was confirmed by the order of Court, they were paid 
by the plaintiff, who, in truth, was obliged to pay them in order 
to save the whole estate from being sold by the Collector. The 
question is, whether, as the sale to Soudamini was eventually 
confirmedj she is not now liable to refund to the plaintiff the 
sums so paid by him.

The defendant denies her liability in  respect of any Govern­
ment revenue which accrued due prior to the date of confirma­
tion of her purchase.

In  our ‘opinion the sale having been confirmed, and the 
purchaser having obtained a certificate, the interest of the 
judgment-debtor must be held, for the purposes of this suit, to 
have ceased from the date of the sale and to have thus become 
vested in the purchaser. That being so, we think that the 
purchaser, the defendant Soudamini, must be deemed the person 
liable to pay the amount of Government revenue in question, and. 
that, fehei'efore, the plaintiff is entitled to recover from her the 
payments wfTich h^ made on account of her share of the pro­
perty amounting (after giving her credit for the Rs. 25 which, 
she had paid) to Rs. 168-15|-, with interest on that sum at 
the rate of 6 per cent, from the time or times when the pay­
ments were made.

The judgment of the lower Appellate Court will be altered 
accordingly, and tlie phuutilf, the appellant, -will have the costs 
of this appeal.
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M a r k e t , J .— I  concur in thinking that, under the cir­
cumstances of this case, the appellant had a right to recover from 
the respondent the amount claimed in respect of the two pay­
ments of Grovernment revenue made by the appellant for the 
January and March quarters of 1872.

APPELLATE CIVIL.

Before Sir Richard Qartfi^ Kt.^ C h ief Justice^ M r, Justice Kem p, M r, Justice 
Jackson, M r, Justice Maepherson, and M r. .Justice M arliby,

K A JE N D R O N A T H  M O O K H O PA D H Y A  ( o n e  o f  t h e  D e i ’e n b a n t s ) v.
B A SSID E R  R U H M A N  K H O NDICHAR a n p  a n o t h e k  ( P i i Ai n t i i t s ) .*

Landlord and Tenant—Notice to quit—Suit f o r  E jecim en t—Procedure.

A  ryot 'wliose tenancy can only be determined by a reasonable notice to quit, 
expiring at the end o f the year, can claim to have a suit for ejectment brought 
against him by his landlord dismissed on the ground that he haa received no 
such notice.

T h i s  case was referred to a F u ll Bench in the following 
order of reference (in which the facts sufficiently appear) by

M akkby , J . —The facts of this case may be very shortly 
stated. The plaintiff was a cultivating ryot, not having (as far 
as appears) any right of occupancy and not holding for any 
specified term. In  Jey t, 1277, (13th May to 13th June, 1872), 
his landlord, without giving him any notice at all, put in a fresh 
tenant. In  Pous, 1279, (14th December, 1872, to 12th January  
1873), the plaintiff brought this suit to recover possession. The 
zemindar, who together with the in-coming tenant, defended the 
suit, alleged that the plaintiff had relinquished 4iis tenure in 
1276 (1869-1870). Both Courts have foucf'S that there was no 
relinquishment, and have given the plaintiff a decree.

In  special appeal it is contended that the plaintiff had no title 
upon which he could recover possession. Of course, as agarin&t

* Special Appeal, N o. 3205 of 1874, against a decree o f  the Officiating 
Subordinate Judge o f Zilla Nuddea, dated the 22nd o f  September, 1874, 
affirming a decree o f the Munsif o f K^stea, dated the 30th of May, 187&.


