
Tlie final order of tlie Judge on tliat application made on isrs 
SOfcli December 1S77, when Act V III of 1871 had been repealed. s-s'U!>
I t  was entitled as a review of judgment in su it No. 1 of 1872. Hosskin

By s. 2 of Act I I I  of 1877, wliicli came into force on tlie 
21sfc April 1877, Act Y III of 1S71 was repealed ; bu t by the 
provisions of tbe General Clauses Act (Act I  of 1S08, s. 6), the 
repeal of th a t Act does not affect any proceedings commenced 
before the repealing Act shall have come into operation. The 
consequence is, th a t these proceedings having commenced before 
Act I I I  of 1877 came into operation, must be governed by the 
provisions of the Act in  force a t the time when they were 
instituted,—namely, Act Y III of 1871. Section 7G of Act V II I  
of 1871 contains instructions for proceedings of the Court on a 
petition of a person wh-9se application for registration has been 
refused, and concludes with these words, th a t no appeal lies from 
any order under this section. The procedure under the 
present Registration Act is altogether different from th a t under 
the Act of 1871, and we have no doubt th a t the case must be 
governed by the former Act. Therefore^ the appeal cannot 
be entertained.

A p p e a l rejected.
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Before M r. Justice M arhhj and Mr, Justice Prinsep,

I n t h e  MA.XTEE OP H AllASATOO LLAH a n d  o t h e r s  ( P e t i t i o n e e s )  v .  | g ^ g

BROJOIsrATH G liO SE (O pfosite P arty).* ‘ A pril J.

Immoveable Property—Sale in Execution o f  Decree—Diapoasession o f  Third 
Person— Oh/^tructioii to Purchaser—Act V U I  s. 269— Civil Proce­
dure Code {Act X o f  1877), ss. 318, 319, 334, 335^Lim itation Aci { X V o f  
1877), Scked, I I , art, 165.

TliCL’G is no provision in the Civil Pi-oeediirc Code, siniilar to that contained 
in s. of Acf, of lS5f), wliiiib ojiiibkiti llie Cowrfc executuig a decree 
to enquire into a coinplaiut made b j a person other than the defendant, om 
the ground of dispossession in the delivery of possessioa to the purchaser o f

Sraall Cause Court Reference, No. 393 of 1878, from the order of 
Sreenath Eoy, Bahadoor, Subordinate Jucige, and Jadge o f  Small Casse. 
Court, of Hooghlj, dated the 23rd February 1878.





remedy, it is anomalous to think timt a party other tlian the isi8
defendant can have no such remedy when he is dispossessed by a In’the

p u r c h a s e r  at an execution-sale. I  think this plea is quite falla- EtAiusAr-

cions. In  the first place, there is an express proTision with v.
regard to the first-mentioned point, s. 332, but there is none 
with reference to the last-mentioned one. ’ In  the next place, 
in the former case, the dispute is between the decree-holder, 
a party to a pending case, and another, wliich, if  not adjudicated 
upon, justice cannot be a tta ined ; while in the latter case, the 
dispute is between two strangers, quite unconnected 'with the 
case in which the decree was passed or ivith the execution 
thereof. I t  is reasonable, therefore, that such parties should be 
left to settle their dispute in  a case between themselves, 
and tha t the Court executing the decree should not be encum- 
hered to try  a point foreign to the execution proceedings and 
without a case to that effect.

The applicant’s pleader.then pointed out to me art. 167 of 
Sched, ii, div. 3, of the Lim itation A ct, and argued that, 
unless an application of the present nature was maintain­
able, the limitation for such an application would not have 
been provided for in the Limitation Act. The article under 
notice runs th u s : “  Complaining of resistance, &c,, to delivery of 
possession of immoveable property decreed 'or sold in execution 
of a decree, or of dispossession in the delivery of possession to 
the. decree-holder or the purchaser of such property.” I  must 
confess I  do not find my way clear to reconcile this provision with 
the provisions of the Civil Procedure Code. My query, there­
fore, is whether the present application is maintainable in the 
execution department, or the applicant should be told to seek 
remedy in regular course of law. I  reserve judgment in the 
matter until receipt of the Court’s decision on the points.”

The parties were unrepresented.

M a e k b y ,  J . — The Subordinate Judge seems to have cor- ' 
rectly explained the present state of the law. I f  the purchaser 
at a sale in execution of a decree be resisted or obstructed wh^en 
being put in possession by the Court, as ]>rovidcd for by 
s. 318 or s. 319 of the Code of Civil Procedure of 1877, the 
C ourt can now act only nnder s. 334 or s. 335.
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isrs Section 318 proiides for the giving of wbat is usually term ed 
Is niK Jj}jas possession to an execution purchaser, and the Court is

luSsAT- empowered to “ order delivery to be made by putting  the pur- 
chaser or any person whom he may appoint to receive delivery 
on his behalf in possession of the property, and, if need be, by 
I’emoviBg any person who refuses to vacate the same. If resist­
ance or obstruction is made by the judgment-dehtor or any one 
on Ilia behalf, the provisions of chap. xix of the Code relating to 
resistance or obstruction to a decree-holder are applicable to 
s. 334 . If, on the other hand, the property sold was not in the 
khas possession of the judginent-debtor, but is in the occupancy of 
a tenant or other person entitled to occupy the same, possession 
hy publication of. his title is given to the fexecntion-purchaser. 
And s. 334 provides for a summary exiquiry on resistance or 
obstruction caused by any person other than the judgment- 
debtor not in possession of the property sold, but claiming a 
right thereto as proprietor, mortgagee, lessee, or under any 
other title,” if such resistance or obstruction be made the 
subject of complaint by the purchaser.

Ho provision is, however, now made if  the obstruction or 
resistance to the possession of an auction-purchaser is caused by 
a third party, a stranger, claiming to be in actual possession on 
a title altogether intiependent of the judgment-debtor.

Section 331 provides for such a case, but only when possession 
is beiug given to a decree-holder in execution of a decree; and 
this does not apply to an execution-purchaser.

Sestion 269 of the Code of 1859 provided for this case, and we 
do not understand why it has been omitted from the present 
Code of 1877, and this omission is the more remarkable because 
the Law of Limitation, passed almost simultaneously with the 
present Code, in Sehed. II, art. 165, seems to contemplate a 
summary enquiry by the Courts on the application by a person 
dispossessed of immoveable property and disputing the right of 
the purchaser at a sale in execution of a decree to be put in 
possession, since it provides a term within which suit or appli-' 
cation by such a person for redress should be made.

In  such a state of the law it seems obviously unfair for the 
Courts, which cannot now summarily determine the relativ̂ e
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