
Before M r. Justice Kemp and M r. Justice Morris,
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Jixceution— Claim—-Suit— Limiittfion.-~Act V I I I  o f  1859, ss. 212, 246— 
Act I X  o f  1871, Sched. II , art. 167.

W ithin three years of liis first application in execution of a rent-decree,
the j  utlgment' creditor, made a second application to sell certain lands, the 

alleged property of B, the judgment-debtor. Third parties intervened, who 
established their claim to the land. A  thereupon brought a  regular suit, 
and fiuccee'led in obtaining a decree, declaring the lands in suit to be the pro
perty of B. Within a year of the date of this decree, bu t more than three 
years after his first application for execution, A filed a third iipplicalion for 
attachment of other lands belonging to B . Hhld^ the application was barred 
by lioiitation.

Baloo Pyaroo Tuhobildarinee v, Syud N azir  Mossein (1) distinguished.

On the 1st August 1864 tlie plaintiff obtained a decree iu a 
g«It for rent: against the defeiitlant (afterwards confirmed by the 
Higli Court), and oa the 2nd of January 1869 applied for 
execution of, his decree nader s. 212 of A ct T i l l  of 1859. 
O a the 22iid November 1870 the deoree-holder made a second 
appHeatioa to sell the rights title, and interest of the jndgment- 
debtor in a certain decree and certain lands were specified in such 
application. Third parties intervened nnder s. 246 of Act 
VIII of 1859, and on this claim the properties were released 
from attachment. On the 6th December 1871 the decree- 
bolder instituted a regular suit to establish the right of his 
jiidgment-debtor to the lauds previously attached and obtained 
a decree on the 22ud April 1872. This decree was upheld 
by the High Court on the 16th July 1874. Before the final 
order, the decree-holder made a third application on the 6th 
September 1873, asking that a certificate might be seut to 
the Muneif of Nattore in order that proceedings in execution

Miscellaneous Special Appeal, ITo. 252 of 1877, against the decree of 
H , Beveridge, Esq., Officiating Judge of Zilla Kiingpore, dnted 12th May 1877, 
reverjiing i];e onler of Baboo Shsmcband Dhur, Munsif of Bograb, dated 
H'tia Jun'.iury lS7f?.
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might be taken against property belonging to the judgment- 1878
debtor in that district other than the property the subject of
the regular suit. The application contained no reference to

. . S opkssi'K
the properties which were the subject of tbe regular suit. The Mostofbr
only paper filed with the applicatipn was the original decree
of the 1st of A ugust 1864 for rent, aud th& subsequent orders
of the Judge and of the High Court confirming that decree.
The Court of first instance rejected the application as barred
by limitation, on the ground that the j udgment-creditor had
not shown due diligence in filing his regular suit after the
successful issue of the claim made by the interveners under
s. 246 of A ct VIII of 1859. The lower Appellate Court, on
the authority of Baboo Fyaroo XuhoUldarinte v. Syud Nazir
Hossein (1) reverse^ th® decision of the Court below. The
judgment-debtor appealed to the High Court.

Baboo Mohini Mohun Roy for the appellant.
*

Baboo Rash Behari Ghose for the respondents.

Baboo Mohini Mohun Roy.— Baboo Pyaroo TuhoMldaritiee v.
Syud Nazir Hossein (1), the case quoted by the Court below, 
does not apply to the present case. H ere there was a fresh 
application for attachment of different lands; the .application, 
was silent upon, and therefore must be taken to have purposely 
Ignored, all the proceedings under the regular suit. I t  must, 
therefore, stand or fall on its own merits ; and being admittedly 
made beyond time, is barred by limitation. Nor can the 
application be brought within art. 167, Sched. I I  of Act I X  
of 1871, as it  was not made to keep in force a previous execu
tion proceeding.

Baboo Rash Behari Ghose.—The last application made by 
the judgment-creditor may be said to have been one to “  keep 
in force” a previous decree or order of the Court—see Chund&r 
Coomar Roy v. B h u ggobu tty  JProsonno Roy (2 ) ;  and having 
been made within three years of the previous application *of
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tlie 22ml Ko^ember 1870s is ■within time, ^gains the decree- 
{Umh 4wti!SE ijoliler was obstructed i n  obtaining execution of liis decree ; the 

time occupied in removing these obstructioHS cannofc be included 
in the period of limitation applicable to this case. The case 
quoted by the lowet Court strictly applies to tb.e fact of this 
case. Tlie form jiihI metboil of application lastly made h j  the 
Jiii1gmeBt-ci*etlitoi' may be open to comment, but the C ourt will 
hxtfe ratlier to the facts ■which preceded that applicatioBj and 
tiot th the way in which the application ■was made.

Baboo Mlohhd Molmn Roy in  reply.
¥

The jiulgmeBt of the Court was delivered by

ICemp^ J .  (who, after shortly stating the facts, c o n t in u e d ) - I t  
is conteuded by the pleader for the special appellant that if  the 
starting point is to be the application under s. 212, whieli was 
made on the 2nd of January 1869, then the present application 
ha?ing been made more than three years from tliat date is barred. 
On the other hand, it is contended by the pleader who appears 
for the respondent, that the application of the 6th of Septem
ber 1873 ia within time, as the last previous application was 
made on the 22nd of Koveraber 1870. That was an applica
tion to sell the interest of the judgment-debtor in a certain 
decree and certain specified properties.

The pleader admits that this application of the 22nd Jfovem- 
her 1870 'was not made under s. 212 of the Civil Procedure 
Code, but lie says that it was an application to keep in force ” 
the decree within the meaning of art. 167 of Sched. H  
of the Limitation Act as interpreted by the F u ll Bench in 
In re Ckunder Coomar R oy  v. Bhuggohutty Prosonno R o y  (1). 
But we think that this reasoning is wrong. The applica
tion being for sale of certain properties already under at
tachment under an order issued on the application of th& 
2nd of January 1869, it was clearly an application to 
enforce the decree, and not one merely to keep the decree 
ali'/e io the sense intended by the Full Bench. B ut the:
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pleader fiirtlier contends, on the strength of the deeision of 
Justices Markby and Roraesh Clmnder M itter, iu the caae 
of Baboo PyaroQ Tuhohildarinee t. 8yud Nazir Ilossein (1)̂  Gopkssi’b 
that the application of the 6th September 1873 must be M o s to fb b .  

treated as an application to revive and continue the proceedings 
instituted on the previous application of d ie  2nd of January  
1869, those proceedings having been stayed for a time,— 
i. e., from the 19th December 1870 to Ju ly  1873,—by reason 
of the judgment-creditor being forced to maintain, by a regular 
suit instituted for the purpose, the right of tlie jndgment-debtor 
to the properties under attachm ent against third parties. B ut 
we observe that the circumstances of the case quoted differ 
materially from those in the present case. M r, Justice M arkby, 
who delivered the judgm ent of the Court, says : “  W hatever may 
be the form of the last application, dated the 5th December 
1873a in substance it was an application to the Court for the 
continuation of the former proceedings on the ground that the 
bar that was set up by reason of the adverse order under s. 246 
had been removed by the decision in the subsequent regular suit 
and, therefore, for these reasons the learned Judges held that 
i t  was not an application to execute the decree within the 
meaning of Sched, I I ,  art. 167, of A ct I X  of 1871. Now, 
in the present case, we find that these remarks do not in any 
way apply. The present application made by the decree-bolder 
on the 6th of September 1873 was as follows:—In  the 9th 
column of the application in which he sets out the relief which 
he asks for from the Court,—namely, that tlie judgment-debtor’a 
property being situated within the Chowkee of the Munsif 
of N attere, it is necessary for him, the decree-holder, to take 
out a certificate before he can attach property witliin that juris
diction, and he therefore prays the Court to  forward a certifi
cate of non-satisfaction to the Court of the Munsif of N attere 
tp enable the decree-holder to  proceed to  attach and sell the 
property situated within tha t jurisdiction; further, w ith lha 
application he presented the original decree of 1864 for ra t, 
and the subsequent orders of the Judge and of the High foisrt
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