
1878 now. This principle is also recognized in the new Code of Civil 
Bbmola- Pi-ocedure, s. IS, II. O ntlie merits^ we tM nk th a t tlie pos-

SOONDBIIY ^ ^
CiiowDHKAiN session of the defendants cannot be disturbed. (The learned 
PuKcnAsus Judge then proceeded to examine the evidence and continued.)

"When, therefore, it  is apparent tha t this talook has been known 
and recognized by the ancestors of the parties in the present suit, 
and that the defendants or their ancestors have been in  continu
ous possession of the lands appertaining to their share for up
wards of seventy years, we th ink  tha t it  does not lie in  the power 
of the plaintiffs to disturb this existing possession. I f  the plain
tiffs could truthfully assert th a t they knew nothing of the exist
ence of this talook in the possession of the defendants, and 
accepted the lands^assigned to them under the butwara, because 
they were under the impression tha t the assets were calculated 
upon the' rental payable by the ryots, which rental they  were to 
receive, this "would be good ground for appljdng to the Board of 
Eevenue to set aside the butwara. But there is no jurisdiction 
in the Civil Court to disturb a butwara which has been effected 
by the properly-constituted authorities acting in accordance w ith 
the law.

The suit was, therefore, rightly dismissed by the Subordinate 
Judge.

Accordingly we affirm the judgment of the Subordinate Judge 
and dismiss this appeal w ith costs.

Ajppeal dism issed.
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Before M r. Justice M arkhj and M t. Justice Prinsep.

1S78 POGOSE ( J u d g m e n t - D e b t o e )  v .  CATGHICK a n d  a n o t h e r

(Decree-Holdjeks).'*'

Charter Act (*24 and 25 Viet., e. 104), s. 15—Erroneous Order— N o right 
o f  Appeal— Putting a Party on the Record who is not Legal Representative 
o f  a deceased Person,

W liere a (decree had been obtained against a Brifcisli subject domiciled in 
India, wlio subsequently died iutestate, and an order "was made reviving the  
decree against one of bis children, and ordering execution to proceed before

* Miscellaneous Regular Appeal, Ifo. 842 of 1877, a^fainst the order o f 
Baboo NuSur Chunder Bhutto, the Officiating Second. Subordinate Judge 
of Zilki Backergunge, dated 23cd August 1877.



letters of administration to his estate liad been taken out, and witliotifc inquiry 1S78
being made as to wlio were liis legal personal represcntativeSt” fteW, tbat I’wijosb

altliougb. no appeal lay against the order, yet thut as it •was clearly erroneous, 
aiid as, nntler tlie circumstances of tlie case, it unist lead to tlie greatest: 
confusion and injury to tlie interests of the parties, i f  the execution was 
proceeded witli, tlie Court was justified in interfering under a. 15 of the 
Charter Act. *

In  tliis case a decree Iiad been obtained against one P eter 
Nicholas Pogose, a  Britisli subject domiciled in India. He 
subsequently died intestate. The lower Court, before letters of 
administration were granted to bis estate, and w ithout enquiry 
as to who were liis legal personal representatives, revived tlie 
decree against the appellant, one of his children, and ordered 
execution to proceed.

Mr. M cN a ir  for the appellant.

Baboo Bhoohun M ohun B a ss  for the respondents^

The judgment of the Court was delivered by

Markbt, J .—In  this case we th iuk  tha t the order of the 
Subordinate Judge, so far as It makes the present applicant,
Mr. P. N, Pogose, a  party  to these execution proceedings, must 
be set aside.

The original j  udgment-debtor was dead. He was an Arme
nian, and, therefore, succession to his estate is governed by the  
Succession Act, and the only person who could be his represen
tative is the person indicated by tha t Act. The only difficulty 
a t all about the matter is whether there is an  appeal againsf 
this order of the Subordinate Judge or not. Whatever 
own opinion may be, however, it  is better that in  th is p a r t^ la r  
case we should follow the decision of Mr. Justice Ain^He and 
Mr. Justice McDonell given in a  somewhat similar c^e on the 
28th August 1877, in  which it was held tha t no appeal lies (1),

/
(1) See Maygo v. Pogose, Misc. taken under s. 210 ^  the same A ct.

Sp. Appeal, No. 104 of 1877 (Ainslie T he  rule a p p l ie s ^  on sueli cases 
and McDonell, J J . )  in  which the being analogous t§' th a t laid down in 
learned Judges lield th a t a. 364 o f Act respect of s. 2 ^  by tbe fr iv y  Council 
V I I I  of 1869 prohibited an appeal in Abidunni^a Kkalaon v. A m inm -  
fro inaa  order made oa proceedings «««<» I . L . E ., a  Gale,, 327,
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Ŝ7S and for tlie purposes of this case adopting tha t decision, we 
p<riGosH jjo appeal lies in. tliis case also. B ut nevertheless,

Gatcuick. althongli no appeal lies, 'W'e th in k  it clearly a case in -which 
v e  oiio’lit not to allow this erroneous order of the SubordinateO
Judge to stand. I t  is quite clear tha t i t  m ust lead to the 
greatest possible confusion and injury to the interest of the 
parties in this case, if  this execution is proceeded -with in 
the shape in which the proceedings now stand. W arning has 
already been addressed to the Subordinate Judge in the veiy 
judgment to which I  hare referred. Possibly, th a t judgm ent 
"was not before him when he made the order now complained 
of. But it  appears that, there was before him another order 
of this Court in wb-ich i t  was distinctly pointed out th a t lie- had 
done entirely wrong in patting  Mr..®P. N, Pogose upon the 
record in defiance of the Succession Act. We are wholly a t a 
loss to understand why the Subordinate Judge in  spite of 
warnings of this Court insists on persevering in this course, and 
we th ink  tha t on this occasion we are justified in interfering 
under s. 15 of the Charter Act. W e do not intend to differ 
from what the Chief Justice said in  the case, which was heard 
before himself and Mr. Justice Mitter (1). The Subordinate

( 1 )  Tkc \Qtlh Sept. 1 8 7 7 .  d i n a t e  J i u l g e  o f  D a c c a  a d m i t t i n g  t l i e

a p p l i c a n t  a  d e f e n d a n t  o n  t h e  r e c o r d  a s  

Before S ir  lU ahard Garth, K t.,  r e p r e s e n t i n g  t h e  d e c e a s e d  j i i d g m e n t -  

C M if Justice, m u l3 Ir . JmtLce M itter.  d e b t o r ,  a n d  o r d e r i n g  t l i e  s a l e  o f  t l i e

no T H E  IN D IA N  LA W  E E PO E T S. [V O L . lU.

IB THE MATTES OF P. N. POGOSE 
(P etitionbe) ®. KHAJAH 

^SHAlfOOLLAH (opposite Paett).*

p r o p e r t y  t o  p r o c e e d  a c c o r d i n g l y  ;  a n d

t h e  g r o u n d  u p o n  w h i c h  t b e  r u l e  w a s

m o v e d  w a s  t h a t  t h e  S u b o r d i n a t e

J u d g e  h a d  n o  j a r i s d i c t i o n  t o  m a k e

U Tr, G-, Gregory a n d  B a b o o  Clmnder t h a t  o r d e r .

jifddlinh Ghose ior  t h e  p e t i t i o n e r .  T h e  S u b o r d i n a t e  J u d g e  w a s ,  u n -

s r  ̂ doubtedly,•wrong in making tlie order
TWocars Jackson for the oppo-, i, . ,  ̂ , , . , .  ,

.  ̂ . c o m p l a i n e d  o f ,  a n d  t h e  q u e s t i o n  w h i c h
s i t e  p a r t y ?  d e c i d e  i s  w h e t h e r  t h e

G a r t h ,  C< J ’— ( M i t t e k ,  J . ,  c o n c u r -  o r d e r  w a s  m e r e l y  a n  e r r o n e o u s  d o o i -

r i n g ) .  W e  th iu i^  s h o u ld  s io n ,  i n  a  m a t t e r  w i i i c h  i t  w n s  fo r  d ie

b e  d i s c h a r g e d .  I*'' a p jd i c a t i o n  J u d g e  t o  d e t e r m i n e ,  o r  w h e t h e r  i t

•und^r s .  1 5  o f  t h e  li> g 5 i C o u r t s  A c t  t o  w a s  a  i i u l l i t y  a s  m a d e  b y  M m  w i t h o t t

s e t  a s id € i a n  o r d e r  m a d e  b y  t h e  S u b o r -  . ju r i s d i c t i o n .

 ̂ Kulc Ko. 952 of 1S77, the case of P. N . Pogose ». Klinjali Ashauoollabi.





187S father’s represeafcative in the face of the Chief Justice’s judg- 
PoGusE Hient and the Succession Act. W hat he really does is th is : He

C a t c i i i c k . chooses to take upon himself to say that the proceedings pointed
out by the law would be very inconvenient to the parties, an d ’ 
thinks tha t lie -wonld do some good to them  by taking the 
course -which he has taken. A b I  have alread}^ said, the result 
of taking that course must he disastrous to th e  parties, and we 
th ink  we are fully justified in interfering in this case. The 
order of the Subordinate Judge putting Mr. P. 1ST. Pogose upon 
the record as the legal representative of the deceased without 
enquiring whether he is so or not, is an order which cannot be 
allowed to stand. Properly there ought to have been a formal 
application under s, 15 ; but as there has baen some difference 
of opinion between the Judges of th k  Court upon this m atter, 
we think that we are justified in treating this ease substantially 
as an application under s. 15, without putting  the parties to 
further expense.

Dealing with this case under a. 15, we direct tha t the order of 
the Subordinate Judge putting Mr. P. N. Pogose upon the record 
as the representative of the deceased be set aside. We make 
no order as to costs.
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Before M r. Justice AitisUe and M.,\ Justice M orris.

1877 HURRISH CHUNDER ROY (Jg d g m en t-D e^ ,to e) v .  T H E  COLLECTOR 
8 OF JESSORE (DBCBBE-KoiDER)

F eh  6 Under Tenure—Arrears—Sale in Execution —Execution againsh 
----------------  Property—(^Beng.) Act V III  o f  1 8 6 9 ,  6 1 .

A , a judgment-creditor, having obtained two decrees, one for money, tlie 
other for the rent of certaia tenures, sold his debtor's right and interest 
iii the tenures in execution of his money-decree, and afterwards in, execution 
of his decree for rent again, put up for sale the same tenures. At the second 
gale, B  became the purchaser o f whatever could pass \mder such. 
subsequently sued, aud obtained a decree against B  for arrears of rent" that

\
♦Miscellaneous Special Appeal, No. 42 of 1877, against the order of 

H.* B. Lpvford, Esq., Judge of Zillaii Jessore, dated the 31st o f January 
1877, affirming the order of Baboo Kedaressur Roy, Subordinate Judge of that 
district, d^ted the 6th of November 1876.


