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Before Mr. Justice L. S- Jackson and Mr. Justice Kennedy.

1878 p o R A ^  iSOOICH OHUNDER and othbus (D efendants) o. PA.RBUTTY
DOSSEE (Plaiktiit).’*'

Suit hj Person in possession o f Land to establish Title—Declaratory Decree— 
Act V l l l  of 1859, s. 15—Practice— Grounds o f  Appeal taken in Argu
ment—Specific R elief Act, I  o f  1877.

The plaintiff ia a suit to establisli her laklieraj right to lakheraj land, stated 
ill her plaint that she was in possession o f certain land by virtue o f the will of 
her husband; that while in possession of the land, a suit was brought against 
her in the Small Cause Court for rent by the defendants, who obtained a decree j 
and that there being no appeal against the decision, the lakheraj rights iu respect 
of the lands were consequently injured; she therefore brought the present suit.

lield^ that such a suit was not maintainable, as the claim which the defend
ants set up was no longer in the condition of a mere assertion or a claim for 
right, but had passed into a decree.

Held  further, that in this case the plaintiff was not without a remedy, for if  a 
further suit for rent be brought, she might file a suit and apply for an injunction 
to prevent the other party from j>roueeding so long as her suit was not disposed 
of and an absolute relief given her.

Meld further, that although, as a rule, the Court will not permit grounds of 
appeal to be taken in argument which have not been taken in the memorandum 
of apjjeal, yet where a decree comes before it which is upon its very face illegal, 
the Court is bound to take up the point itself and rectify the mistake.

Semhle per  Jackson, J .—That the phxintiff might, if a fresh suit for rent 
bo brought, again raise the question of her lakheraj title, because the Small 
Cause Court has no power to determine finally a question of right.

T he foots of this case were as follows:—
The (lefemlaiits brought a suit in the Munsif’s Court against 

the plain tiff to recover rent on certain lands in the plaintiff’s 
occupatioiij and the amount sued for being less than Rs. 50, and 
the laud being situated within the limits of the Katwa Muni
cipality, the Munsif tried the suit in his jurisdiction of Small

* Special Appeal, No. 647 of 1877, against the decree of Baboo Hobin 
Oh under Gangooly, Additional Subordinate Judge of Zilla East Burdwan, 
dated the 18th February 1876, reversing the dccrec of Baboo rromgthonatli 
JBaucrjec, Muusif of Katwa, dated the 28th March 1876.





1878 stated tlie facts of the case as set out above, and having remarked
Pou.vN SooKii tluit the particular question before the Court might not have 

». been discussed by the defendants in the Court of first instance,
Dosseis. continued).—The defendants appeal specially to this Court, and

of course we are i\ot only entitled, but bound to consider an 
oUjeotlon which ra ises the question whether the plaintiff was 
entitled to maintain the suit; and to obtain the decree which she 
asked for. I t  has been constantly ruled in this Court and in 
the other High Courts, and the law is stated in the case noticed 
!)y Mr. Broughton in his edition of Act V I I I  of 1859—Pndngn~ 
lingam Pillar/ v. Shanmwjliam Ptllarj (1)—that a suit ought not 
to be maintained where the plaintiff who merely seeks for a 
declaration of title is in possession.” In  the present case the 
plaintiff was and is in possession of the land, to which she says 
she is entitled. But she says, “ inasmuch as the defendants 
claim to be entitled to take ren t from me in respect of these 
lauds, and inasmuch as I  claim to hold the land lakheraj, free from 
payment of any rent, by that claim of the defendantsj and by 
the fact that under such a claim they recovered a decree against 
me in the Small Cause Court, a cloud has been thrown on 
my title.” And she alleges that, as a justification for this suit. 
There are no doubt cases—I  am speaking now of the state of 
the law before the Specific Relief Act was passed—in which 
a plaintiff has been allowed to sa y :—“ The defendant seta 
lip a title, a mortgage or Siny other title, embodied in a certain 
document. 1 have accordingly brought the document into 
Court, and I  call upon the Court to look into that document, 
the alleged mortgage, or whatever it might be, and to deter
mine whether that is  a valid mortgage.” And if the Court 
lueld that the mortgage was not valid, then the mere invalid
ation of the document relied upon by the defendant has been 
considered such relief as the plaintiff might properly ask for (2).

(1) 2 Mad H. C. R., 333.
(2) Fakv'Chandv. Thalmr Singh, preted as givmg a riglifc to obtain a 

7 B. L. li., 614; Prasanna Kumar declaration of title only in those cases 
Smdyal v. MHthiirnalJi JSaneiyes, 8 in wliicli tbe Coiirfc could have grniited 
31, L. Br., App,, 26. The words in s. 15 relief, if  relief had been prayed for— 
of Act V m  of 1859 are to be inter- Nilmony Singh Deo v, lialee Churn
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III the present instance the elaim wliicli the tlefeiuLants {lave
set up is no longer.in the couiUtioa of a mere assertion, or a s.m.kh. 1  Cm-N-DKR
clauii for righfc; ife has passe«l into a decree. Couseqaeotly ^ 
the phiintifF couUl not brit»g this suit for the purpose of setting Ijossee, 
aside the jiid-^menfc of the Small Cause Conrfc, and therefore no 
relief could be had iu respect of that. I t  appears to me, there
fore, that under tiie law as it stood before the Specifio Relief 
A ct was passed, the plaintiff could not maintain tlie present 
suit. I t  was suggested that in such circumstances, unless such 
a suit as the present is allowed to be maintained, tho plaintiff 
will be without a remedy. Tiiat, iu the first place, is not a 
reason for allowing a suit to be maintained which the law does 
not allow. But in the next place, it does not seem that the 
plaintiff is without a remedy, for it is quite conceivable that if 
a further suit for rent be brought, she might immediately file a 
suit in the Munaif’s Court and apply for an injunction to 
prevent the other party from proceeding so long as her own suit 
is not disposed of and an absolute relief given her. I t  may 
also be, although I  do not wish to express any positive opinion 
on the point, that the plaintiff before us may, if  a fresh suit 
for rent be brought, again raise the same question, because the 
Small Cause Court has no power to determine finally a question 
of right. B u t it is unnecessary to decide that point. A ll that 
I  say is that the present suit is not maintainable. I  have the 
satisfaction of seeing that iu addition to this ground there were 
other good grounds of defence which the defendants had in the 
present suit and which the Munsif found in their favor, so that 
if  possibly the suit might come before us for trial on the merits, 
we might be inclined to reverse the judgment of the lower 
Appellate Court also on other grounds. In both these appeala, 
therefore, the decrees of the lower Appellate Court will be 
reversed and the decrees of the Court of first instance dismissing 
the suit will be restored with costs.

K e n n e d t , J .—I  entirely concur. As a rule, this Court 
will not permit grounds of appeal to be taken in argument which

BhuUacharjee  ̂ 14 B. L. R,, 382; see of fclie Court to pass declaratory decrees 
also Sttimathoo Naichiai' v, Borminga is now to be found in s. 42 of the 
JTeoar, 15 B. L . R., 83. The power Specifie Relief Act (I  of 1877).
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1R78 h a v e  not been taken in  tlie m e m o T a n d im i ; but wliere a d e c re e

p.HiAN Siv(.Kn comes l)efore i t  w h ic h  upon i t s  v e r y  f a c e  is  illeofal,— a  d e c re e
ClIUNDKli ^ °
^ V. which goes beyond the power of tlie Court which passed it
PossiiE. umler circiimstaiiees .of this sort,—I  take it that tWs Court is

hound to take up the point itself and rectify the mistake^ and not 
allow itself to become an instrument to the commission of 
further mistakes.

A p p e a l  allowed.
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Before ISlr. Justice Kemp and Mr. Justice Morris.

i s r s ^  K O O K J BEH ARY  C H O W D IIE T  a n d  o t h e u s  ( O b j e c t o r s )  GOOOOL 
G IIU N D ER O H O W D H R Y  a n d  a n o x h e h  ( P e t i t i o n e r s )

Certijicate to collect dehls—Questions o f  validity o f  alleged adoption— Title
—A ct X X V 11 o f  1860.

The Court will refuse to grant an application for a certificate to collect tlie 
debts of an intestate who has been dead forty years a t tlie time of making 
the application, the presumption being that, owing to the operation of the 
law of limitation, there could be now no debts due to him which could be 
recovered.

A  question of title cannot be judicially determ ined between parties, in an 
application uuder A ct X X V II of 1860. Therefore, where the object of 
such an appli<;ation was to obtain a judicial determination as to the validity 
of au alleged adoption. Held  tha t such a question could only be decided 
in a Civil Court.

T n s  appellants in this case, representing themselves as the 
gyantees (cognates) of one Gournath Chowdhry, deceased, applied, 
on the 26th of February 1875, for a certificate under A ct 
X X V II of 1860, empowering them to collect the debts due to 
the estate of the intestate. A t the time of making this applica
tion Gournath Chowdhry had been dead forty years. On the 
30th March 1875 a cross-application for a similar certificate was 
made by Tripura Simdari and Kheema Suudari, being the widows 
of one Gobind Chunder Chowdhry, the alleged adopted eon of 
the widow of the intestate. The two widows, on the 3rd May 
1875, also presented a formal petition, of objection to the

* Miscellaneous Regular Appeals, Kfos. 36 and 37 of 1877, against the 
order of J . B. W organ, Esq,, Judge of Zilla Kajshahye, dated the 30tli 
June 1876.


