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" I t i s un fo r tuna te t h a t Sec t ion 27 of the 
Indian Contrac t Act has been moulded upon the New 
York Draft Code and consequent ly t r enches upon the 
l i b e r t y of the i n d i v i d u a l i n c o n t r a c t u a l ma t t e r s 
a f f e c t i n g t r a d e . ' 1 ! 

The above obse rva t ion made as e a r l y as 1930 
i s much more t rue to-day in the p re sen t economic 
cond i t ion of the country when one remembers t h a t the 
s a id p r o v i s i o n r e p r e s e n t s the mid 19th century law. 
In 1930, one could say t h a t Ind ia was not an I n d u s t ­
r i a l l y and commercially advanced country but a back­
ward a g r i c u l t u r a l coun t ry . That i s not the case to -day 
when we are wel l s e t on i n d u s t r i a l i s i n g the country 
a t a r ap id pace , but u n f o r t u n a t e l y the l e g a l p rov i s ions 
continue as they were about a century ago . In the 
oa r ly days i t would have b e e n - c o r r e c t to observe t h a t 
" t rade was i n i t s infancy and the l e g i s l a t u r e may have 
wished t o make the sma l l e s t number of excep t ions to 
the r u l e a g a i n s t c o n t r a c t s whereby t r a d e may be r e s ­
t r a i n e d . "2 

S i r F r e d e r i c Pollock o b s e r v e d " . . . . The Contract 
Act u n f o r t u n a t e l y conies the w i l f u l l y narrowed v e r ­
s ion of Common Law r u l e as unders tood more than h a l f 
a century ago from the d r a f t C i v i l Code of Nev; York . " 3 

The h i s t o r y of the law in r e l a t i o n to r e s t r a i n t 
of t r ade under the Common Law of England may be con­
s idered a t t h i s s t a g e . According to the e a r l i e s t c a s e s , 
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1 . I . L . R . 53 Allahabad 316 a t 322 T^mara th Bhanlcar 
v . Lachmi Narain & o t h e r s . 

2 . Oakes & Co. v . Jackson (1876) 1 Mad. 134.13£>. 
3 . Pol locks P r i n c i p l e s of Cont rac t -12th Edn. 

P .331-332. 
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"to p r o h i b i t or r e s t r a i n any person to use a lawful 
t r ade a t any time or n l a c e " had been he ld t o be 
" aga ins t b e n e f i t of Commonwealth."4 I t was soon 
r e a l i s e d t h a t such a c o n t r a c t may not be a g a i n s t the 
Commonwealth and t h a t the Commonwealth would not 
su f f e r i f a man who sold the goodwill of a bus iness 
bound himsel f not to e n t e r i n t o immediate compet i t ion 
wi th the buye r . Thus i t was held t h a t "a man cannot 
bind one t h a t .he s h a l l not use h i s t r ade gene ra l l y but 
for a time c e r t a i n , and i n a place c e r t a i n , a man may 
wel l bound and r e s t r a i n e d from us ing of h i s t rade . , , i 5 

Thus i t was c l e a r t h a t c o n t r a c t s i n genera l r e s t r a i n t 
of t r ade were i n v a l i d but the c o n t r a c t i n m a r t i a l r e s ­
t r a i n t , i f reasonable and not con t r a ry t o Dublic 
i n t e r e s t would be uphe ld . 

With t e c h n o l o g i c a l advances and developments in 
the communication system the theo ry of p a r t i a l r e s ­
t r a i n t confined to any p a r t i c u l a r l o c a l i t y could not 
hold w a t e r . I t was t r u e " t o say i n the e a r l y days "what 
does i t s i g n i f y to a tradesman i n London, what ano ther 
does a t New castle. "6But i n the presen t cond i t ions i t would 
be apparen t t h a t I t m a t t e r s very much to a merchant a t 
one p lace say London not only &hat another does in New 
Cas t le but i n any p a r t of the. Globe. In r e c e n t t imes we 
have seen the f l u c t u a t i o n s i n the gold n r i ce t h rough­
out the world and t h i s could be an i n s t r u c t i v e example. 

Trade wi th a l l i t s modern development nrovided 
a chal lenge t o the Common Law and i n f a c t as S i r 
F r e d e r i c Pol lock r i g h t l y sa id " t h i s c l a s s of cases 
p r e s e n t s . a s i n g u l a r example of the Common Law, wi thou t 
a id from l e g i s l a t i o n and wi thout any mani fes t d i s ­
c o n t i n u i t y , having p r a c t i c a l l y r eve r sed i t s o lder 
d o c t r i n e i n d i f f e rence to the changed cond i t ions of 
s o c i e t y and the requ i rements of 'modern commerce."^ 

The foundat ion of the modern d o c t r i n e i n England 
i s the d e c i s i o n of the House of Lords i n Nordenfeldt 
v . Maxim Nordenfeldt Guns and Ammunition Co.8Where Lord 
Macnaghten observes "All i n t e r f e r e n c e s wi th i n d i v i d u a l 

4 . Golgate v . Bachelor ( l 5 9 6 ) C r o . E l i x . 8 7 2 . 
5„ Rogers v . Parry (1613) Bulst.- 136. . 
6 . Mi tchel v . Reynolds Cl7ll),. 1., Peere Wrrns 181 a t 191 . 
7 . P o l l o c k ' s Princi^le-s of Cont rac t 12th Edn.p.319 
8 . 1894 A.C. 535. " 
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liberty of action in trading, and all restraint of 
trade of themselves, if there is nothing more, are 
contrary to themselves, if there is nothing more, 
are contary to public policy and there-fore void. 
That is the general rule. But there are exceptions: 
restrains of trade .... may be justified by the 
special circumstances of a particular case. It is 
a sufficient justification ~if the restriction is 
reasonable-reasonable, tha£ is, in reference to the 
interests of the parties concerned and reasonable in 
reference to the interests of the public, so framed and 
so guarded,as to afford adequate protection to the 
party in whose favour it is imposed, while at the same 
time it is in no way inurious to the public."f 

Thus the present state of the English Common 
Law may be briefly stated as follows : 
1. Every restraint whether partial or general 
would be contrary to public policy and would PRIMA 
FACIE be void. 
2. The presumption of initial invalidty could be 
rebutted by pro F that the restraint is reasonable. 
3. The restraint must be reasonable not only in the 
interest of both the contracting parties but also in 
the interest of the public. 
4. The restraint must not afford to the co vemntee 
more than adequate protection. 
5. The burden of proof fohat the covenant is 
reasonable would initially lie upon the covenantee 
and it is thereafter for the covenantor to prove 
that the contract, if enforced,. would tend to injure 
the public good. 

The agreements or covenants in restraint of 
trade might arise in any one or more of the follow­
ing circumstances. 

i) Agreements by persons selling the goodwill 
of a business agreeing to carry on a similar business 
which would compete with the business that was sold. 
Such restraint would be upheld if it is reasonable.1 
Of course, if the restraint affords more than adequate 
protection, it would be unreasonable and hence would 
be void.2 

\. 9.. Nordenfeldt. v. Maxim Nordenfeltt Guns & Ammunition 
Manufacturing Co. 1894 A.C. 535. 

2.^3. Vancouver Malt & Sake Brewing Co. Ltd. v, Vancouver 
Breweries Limited. 1934 A.C. 181. 
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i i ) Agreements imposing on one of the pa r t i e s 
r e s t r i c t i o n in the exercise of his nrofassion or 
trade a f te r the determination of par tnersh ip , app­
ren t i cesh ip or se rv ice . In such case there would he 
greater freedom than the s e l l e r s of the "business 
with goodwill and unless the r e s t r a i n t i s absolutely 
necessary , to protec t the i n t e r e s t s of the ers twhile 
Master, employer or Paatner, such agreement wi l l not 
be held to"be reasonable; Consequently such r e s t r a i n t s 
would be void.3 

3 . Mason v. Provident Clothing Co.1913 A.C.724 
An agreement not to engage in a similar business 
by a salesman was held to be unreasonabi. 
Herbert Morris Ltd. v. Saxelby 1915 1 A.C 688 
A r e s t r a i n t on Manager held to be unreasonable. 
Commercial P las t i c s Ltd. v. Vincent 1964 3 
A.E.R. 546-Worldwide r e s t r i c t i o n on an employee 
in r e l a t i o n to'manufacture held to be unreasonable. 
Gledhow Autoparts Ltd. v. Dslaney 1965 3 All E.R. 
288-Restraint on a t r ave l l i ng salesman - held 
to be unreasonable. 
Bull v. Pitney Bowers Ltd. and others-1966 3 .411 
E.R. 384 - Condition tha t the nension of a 
r e t i r e d employee would be' stormed if he was 
engaged in a similar business was held to be 
unreasonable. 
in the other hand in Ronbar Enterprises ' Ltd. v. 
£reen 1954 2 All E.R. 266, the r e s t r a i n t upon a 
r e t i r i n g partner was held to be reasonable . 
Scorer v." Seymour Johns 1966 3 All E.R. ,347 - An 
agreement not to carry on a .similar, work 'within 
a pa r t i cu la r radius was held to be reasonable . 
Fi tch v . Darwes.1921 2 A.C. 158 - Res t r ic t ion on 
the Managing Clerk of a -sol ic i tor held to be 
reasonable . ' • 
Porster & Sons Ltd. v . Suggett (1918) 35 T.L.R.87 
Res t ra in t on a works Manager of glass factory was 
held to be reasonable. 
W. Strange Ltd. v. Mann 196&■ 1 All E.R. 1069 - Res r 
t r a i n t on manager not to carry on similar business 
within 12 miles held to be reasonable. . , •' 
Macfarlane & others v . Kent 1965 2 All E.R. 376> -
Partnership deed providing r e s t r i c t i o n s on pract ice 
of par tners a f te r determination of par t re rsh in was 
held to be reasonable. ' , . 
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i i i ) Agreements by which a cer ta in group of per­
sons undertake among themselves to regulate pr ices 
of commodities or the mode of carrying on t h e i r 
bus iness . If such a contract read as a whole a r rea rs 
on the face of i t not to be unreasonable in the 
i n t e r e s t e i t he r of the pa r t i e s or of the publ ic , then 
only, i t would be va l i d . Otherwise i t would be void. An 
agreement i n r e l a t i o n to r e t en t ion and t ransfer system 
inrespect of professional players had been held to be 
unreasonable."* Again refusing a t r a i n e r ' s l icense on 
the ground of sex was held to be unreasonable.^Resolu­
t ion tha t the members should confine the i r business witi 
i n cer ta in l imi t s was held to be unreasonable.6 

iv) Agreements by which ce r t a in wholesalers enter 
into contracts with the r e t a i l e r to the effect tha t 
they should not deal in the products of a competitors 
v i z . agreements l ike the Solus agreements. These agree­
ments w i l l not be excluded from the ambit of reasonable 
ness in r e l a t i o n .to r e s t r a i n t of trade merely because 
there i s r e s t r i c t i o n imposed in r e l a t i o n to land or tha 
the agreement was by way of a covenant in a mortgage of 
land. The solus agreements are therefore within the 
mischief of the reasonableness rule and in determining 
reasonableness the .length of the period for which 
each agreement was to las-t would be taken in to consi ­
dera t ion .? 

v) Agreements by which a number of workmen agree 
only to work on cer ta in terms and s t r i ke work i f 
•called upon to do so by a majori ty. In such cases 
i f an attempt i s made to enforce the agreement which 
contains a covenant to s t r ike or to work in a par t icula: 
manner, i t is a good defence to take tha t the ru les 
of the pa r t i cu l a r trade union are such that I t s per­
formance would have been unlawful in Common Law as 
being in r e s t r a i n t of trade .8 

vi) Agreements by which the employers bind them­
selves to give employment or employ persons on 
cer ta in terms and condi t ions . Unless such contracts 
are. absolute ly necessary for the protect ion of the 

4 . Eastham v. New Castle.United Football Club & 0 r s . 
.- 1963 3 All E.R. 139. ' 

5 . Nagle v. Feildon & Ors. 1966 1 Ml E.R. 689. 
6. Dicks on v . The Pharmaceutical Society of Great 

Br i ta in 1966 3 All E.R. 404. 
7. Esso Petroleum Co. Ltd. v. Harper 's Garage (Stourp 

Ltd. 1967 1 All E.R. 699. 
8. Gozney v . Br i t i sh Trade & Provident Society 1909 

1 K.B. 901 Bussel v. Amalgamated Society of Car-
. penters 1910 K.B. 506 1912- A.C 421. 
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t r ade , they wi l l be held to be unreasonable and 
consequently would be held vo id . y 

Thus i t would be quite clear that whatever 
may be the type of r e s t r a i n t , the enforceabi l i ty of 
the same defends purely on the reasonableness of 
otherwise of the same. 

In America, where we have Anti-Trust and 
Anti-Cartel Laws and where business houses of gigantic 
proportions are in a posi t ion to swallow the new 
competitors, the posi t ion of the r e s t r a i n t clauses 
are" again viewed in r e l a t i o n to reasonableness of the 
same. 

In Great Atlantic And Pacific Tea Company v. 
Cream of Wheat Company(l'o) the conditions published 
by the defendant s ta ted tha t they could refuse to 
s e l l to consumers, r e t a i l e r s or chain or departmental 
s tores who f a i l to cormly with any request made by 
the manufacturer. The defendant requested tha t the 
r e t a i l pr ices be kept a t the pr ices indicated by i't 
and t h i s reuqest taken in conjunction with the r i g h t 
to stop s e l l i ng would amount to a mononoly. Held 
tha t such a provision was not unreasonable and tha t 
the p l a i n t i f f could not get r i d of those provisions 
in the con t rac t . 

In Mentor Company v. Brock ET AL(ll) i t 
was held tha t the provision tha t the defendant who 
was an employee should not compete with the business 
of the p l a i n t i f f a f te r determination of the employ­
ment was held to be unreasonable and that the r e s -
t r an t could not be enforced. 

Iti Standard 611 Company of California v . United 
S ta tes (13) , a s u i t brought by the United States 
Under the Anti Trust Laws5 the D i s t r i c t Court held 
t ha t the Oil Company and i t s who&ly owned subsidiary 
could not enforce or enter in to exclusive supply 
contracts with independent dealers in petroleum 
products and automobile accessor ies and th i s decis ion 
was affirmed by the Supre me Court of the United S ta t e s . 

9. toes Manufacturing Co.Ltd. v. Kolok Manufacturing 
Co. Ltd. 1958 2 W.L.R. 566. 

10.244 Fed.566. 
11.118 N.W. 20. 
12.337 U.S. 293. 
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In Dr. Miles Medical Company v. John D.Park 
& Sons Co.l^the manufacturer of proprietory medicines 
entered into a restrictive agreement with a restric­
tion limiting trade in the agreement to those who 
maintain the prices. The defendant was a wholesale 
drug concern which had refused to enter, into the re­
quired contract and was charged with procuring medi­
cines at cut prices by inducing those who had made 
contracts with the manufacturers and to violate the 
restrictions. The validity of this restriction was 
questioned and it was held that the restrictions sought 
to be enforced were invalid both at Common Law and 
under the Sherman Anti Trust Act. 

Let us examine the position in Indian Law. 
In India, as pointed out earlier we are governed by 
section 27 of the Indian Contract Act, 1872 copies 
from the draft Code of New York. Under the section 
any agreement by which anyone is restrained from 
exercising a lawful profession, trade of any kind is 
void and the'exception is that a person who sells the 
goodwill of a business may agree with the buyer to 
refrain from carrying on a similar business within 
specified local limits so long as the buyer or any 
other person deriving title to the goodwill carries 
on a like business and provided the limits appear to 
the court to be reasonable regard being had to the 
nature of the business. Thus the Indian Contract Act 
follows the antique theory that partial and reasonable 
restraint can only be valid. There are also other 
exceptions in the Indian Partnership Act which deal wit 
the sale of transfer of a goodwill of a business. 

Further with reference to agreements by Trade 
Union Members ? Section 19 of the Indian Trade Unions, Act 1926 provides as follows: 

"Notwithstanding anything contained 
in any other law for the time being in 
force, an agreeme-nt between the members of 
a registered Trade Union shall not be void 
or voidable merely by reason of the fact 
that any of the objects of the agreement are 
in restraint of trade: 

Provided that nothing in this 
section shall enable any Civil Court to 
entertain any legal proceedings instituted. . 
for the express purpose of enforcing or 
recovering damages for the breach of any 
agreement concerning the conditions on which 

13. 220, U.S. 373. 
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any members of a Trade Union shall or shall 
not.sell their goods, transact business, 
work, employed or be employed." 
Barring these exceptional cases, any restrictive 

agreement so far as Indian Law would be absolutely 
void. The state of the Law would be. incongruous part­
icularly when ours is a developing economy. The law 
should move with the times and if the law does not 
provide the necessary rules for. the changing times, 
it would cease to serve the community and its own pur­
pose. Further as could be appreciated the object and 
purpose of the law of Contracts would be to uphold 
the sanctity of Contracts negotiated by parties at 
arms' length, subject to the condition that the con­
tract would be void if it is against the interest 
of the public. 

In our country, we have various manufacturers 
who have entered into collaboration-agreements with 
overseas manufacturers. It is felt that most of our 
collaboration agreements have not achieved the 
expected results by reason of the antique laws. It 
would appear that the foreign collaborators while 
giving the technical know how give us only details 
which; had since become outmoded in their respective 
countries. One of the reasons could well be that 
if the latest details are given, legally there would 
not be protection to them in the event of the techni­
cal know how being utilised otherwise. 

Again in a developing industrial country cer­
tain secret formula might be given to the employees 
for the manufacturer of a particular ty^e of product 
and under law restrictive covenants' not to engage 
themselves in similar activity after determination 
of their employment would be void. With the result 
the employee can get out of the organisation and 
start a competitive business with the help of the 
research made by the previous employers and for the 
previous employers unless they are protected by patant 
laws, there would be no protection. Further for 
the subsequent manufacturer, the costs would be very 
much cheaper than the nerson who had made the research. 

Again various organisations, companies and 
particularly governments spend large sums of money 
on the training of nrooer personnel to man the 
various projects. In fact more often large foreign 
exchange resources are spent on such persons. While 
so a contract with restrictive covenants Is being 
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entered in to and the legal v a l i d i t y of such agree­
ments are ye t to be tes ted in Courts of Law with 
pa r t i cu la r reference to sect ion 27 of the, Indian 
Contract Act, and under the ex i s t ing law, such an 
agreement would be void. 

The rigour of section 27 may be sought to* 
be mit igated by the Courts in applying the law and 
even so there are l imi t s for the j ud i c i a l c r ea t i v i t y 
in the nresence of the s t a t u s . The Supreme Court of 
India in Niranjan Shankar Golikari v. Century Spinning 
and Manufacturing Company Ltdi3(has held that an 
agreement by an employee with the employer to the 
effect tha t the employee during his service period 
would not engage in t rade or business or would not 
get himself employed by any other master for whom 
he would perform similar or subs tan t i a l ly s imilar 
dut ies was not in r e s t r a i n of t rade and that such 
an agreement would not be h i t by section.27 of the Indian 
Contract Act. I t may not be out of place here to re fer 
to sect ion 42 of the Specific Relief Act 1963 which 
empowers the Court to enforce a negative covenant expres: 
or implied, even though the posi t ive covenant cannot be 
enforced. 

The Madras High Court has held in Tiruvenkada 
Moopanar & another v. Subbiah Moopanar^that an agree­
ment by a grower of be ta l vine to" s e l l the be te l leaves 
gorwn by him only to the p l a i n t i f f and to none e l se 
was act a r e s t r a i n t of trade within the mischief of 
section 27. On the other hand the Calcutta High Court 
has held Shaik Kallu v . Ramsaran Bhagat--5that an 
agreement to s e l l the comba manufactured by a person 
to another only would be one prohibited by sect ion 27 
of the Indian Act. 

The above discussion would show t h a t the present 
section 27 i s grossly inadequate to meet the s i tua t ions 
in r e l a t ion to r e s t r a i n t s tha t could be imposed on an 
employee or apprentice involving r e s t r a i n t on the 
exercise of profession, trade or employment. Further 
r e s t r a i n t s imposed on agreements l ike solus agreements 
cannot be dea l t with. 

I t i s therefore desirable that in order to mitgate 
the hardship and to adapt the law to the needs of. the 
present soc ia l condit ions, su i table amendment should 
be introduced to sect ion 27. Such amendments should 
na tu ra l ly be in conformity with the provisions of Art. 
19(1) g and 19(6) in so far as the State may make a 

W. A. I .R . 1967 S . C. 1098 . 
14. 1967 1 M.L.J . 117. 
15 . 13 C.W.N. 388. 
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law imposing in the interests of the general public 
reasonable restriction on the right to practice any 
profession or to carry on any occupation, trade or 
business, or monopolies in favour of the State or 
any Corporation owned or controlled by the State. 

The 'reasonableness' rule could be adopted 
for the purpose which would give adequate powers in 
the armoury of the judiciary to give 'necessary 
relief according to the circumstances of each case. 


