
1878 th e  person  so  in te n d e d  to  b e  sa v e d  fro m  p im ie h m e n t lia il 

Empkkss com m itted  th e  o ffen ce  or  n o t.

Amiruddekn. I tliinkj th e r e fo r e , th a t  th e  c o n v ic tio u  in  th is  c a se  w a s  r ig h t  

an d  til a t th e  a p p ea l m u st  b e  d ism issed .

Appeal dismissed.
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B efore  M r. Jiistice L. S . Jackson and M r, Justice Cunningham.

N IL K U N T O  D E Y  ( o n e  o f  t h e  D e f e n d a n t s )  w , IIU K R O  S O O N D E R E E  
------ ---------- DOSSEB (P lain'eif?).'^

M ode o f  Attachment in Execution o f  D ecree—M a lih m a  llig h ts  ■payable f o r  
ever— A ct V l l l  o f  1859, 235, 23G, 237.

A  and -S were entitled to receive annually ai)d for ever a specified amount 
by way of malikana rights from the Collector as corapensation for their extin
guished rights in lakhiraj lands. In execution of a decree, C, on 13th Septem
ber, purported to attach, tinder s. 237 of Act V III  of 1859, j4’s sliarti in such 
specified amount. Subsequent to this attachment, namely, on 23rd Bcptemberj 
1873, A  and B  mortgaged their rights to tlie plaintiff. In a suit brought by liim 
against 4  and JB and C,—Jield, that attacliment under s. 237 was not applicable 
to a right to receive nxoney for ev er; that suclx an. attachment is only good so 
far as it-selates to any specific amount, \vhich may be set forth in the request 
to  the officer in whose hands the moneys are, as being then payable or likely 
to become payable, and that the attachment in question wsis therefore invalid.

The attaching-creditor should have proceeded under s. 235 or 
s. 236, In either of such cases the defendant, the jierson to whom the money 
was payable, would be entitled to notice that he was not at liberty to alienate 
his riiihts.O

T h i s  was a suit brought against three defendants to recover 
a sum of money due b j  the defendants Nos. 1 and 2 under a 
mortgage dated 9th Assiu, 1281 (23rd September, 1873). The 
plaintiiF charged defendant ISTo. 3 with having purchased part of 
the mortgaged property in execution of a money decree obtained 
by him against defendants Nos. 1 and 2. Defendant No. 3, in 

' his written statement, admitted the attachm ent of the property

* Spccial Appeal, No. 690 of 1877, against the decree of L , R. Tottenham , 
Esq., Judge of Z ilk  Mi<inapore, dated the lJ)Lh M arch, 1877, modifying tlie 
(lecree of Baboo Debeutho L ai Shomc> Suddcr M unsif o f th a t district, dated* 
5th January, 1877.
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1878on 13th September, 1873 in execution of his decree, and subse
quent auetion-sale at which he liimself had purchased the pro- 
perty in dispute, bu t denied all knowledge of the plaintiff’s 
mortgage, and asserted tbat this auction-purchased property Swndkbek 
was in no way liable for it. The property mortgaged would 
appear to have been certain malikana rights which the defend
ants Nos. 1 and 2 had to receive annually for ever, in a 
specified amount, from the Collector as compensation for their 
extinguished rights in lakhiraj lands. I t  would also appear 
that a quarter share of this specified amount payable to defend
ant No. 1 had been attached by defendant No. 3 in execution 
of his decree on 13th September, 1873 and prior to the plain
tiff’s mortgage. The attachment was made under the provisions 
of B. 237 of A ct V I I I  of 1859, and the Court of first instance, 
being of opinion that the specified amount or malikana rights 
were money in the  hands of a Government officer, held the 
attachment to be good. The lower Appellate Court reversed 
this decision, the learned Judge considering tha t the property 
attached was a sort of interest on land or immoveable property ; 
that the right to receive it for ever was something more than 
money in the hands of the Collector; and that a mere notice under 
s. 237 to the Collector without any further notice to the debtor 
or the public could not, under s. 240, render any alienation of 
the right to receive the pension or malikana null and void. H e 
also held th a t the auction-purchaser bought an encumbered pro
perty, and that he must either pay the encumbrance or submit 
to have it sold.

Defendant No. 3 now appealed to the H igh Court.

Baboos Srinatli Doss and Mohini MoJiun Roy for the appellant.

Baboos Mokesh Chunder Chowihry, Hem Chunker Bonner 
and Portia Kalee Moolierjee for the respondents.

The judgm ent of the Court was delivered by

J aokson, J . —The question which we have to determine ia  
this case relates to the sufficiency or insufficiency of an attach-

56



416 THE INDIAIT LAW REL’OIITS. [VOL. 1I£;

1878

Nilkunto
X>KY

, V . 
Huhko 

i S O O S D K R E H  
D o s s k i c .

m ent wliicli the defendant, special appellant, had effected, and in 
respect of which he seeks to invalidate a mortgage set up by the 
plaintiff of certain rights which the other defendants, Nos. 1 and
2, had to receive in a specified amount from the Collector annually 
as compensation for their extinguished rights to certain lakhiraj 
land. The attachment was made under s. 237 of the repealed 
Code of Civil Procedure, and if that attachm ent was sufficientj 
then by s. 240 the mortgage made during the attachm ent was 
invalid, and the purchaser a t the executioii-sale would have 
acquired a right to receive such money free of any such mort
gage. I t  ig contended that it is an attachm ent duly made under 
s. 237, inasmuch as the property consisted of money in the hands 
of an officer of Government, which was or m ight become payable 
to the defendant or on his behalf, and tha t in such a case all that 
need be done for the purpose of attaching the property is to 
make a request to the officer in whose hands tlie money is, that 
the money may be iield subject to the further order of the C ourt’ 
I t  seems to me clear tha t an attachment of th a t kind is only 
good so far as it relates to any specificamouut which may be set 
forth in the request as being then payable or likely to become 
payable to the defendant^ and that that mode of attachm ent is 
not applicable to a righ t to receive money for ever, such as is in 
question in the present case. I t  may be doubtful whether, in the 
circumstances of this case, the attaching-creditor ought to have 
proceeded under s. 235 or under s, 236 of the Code. In  either 
of these cases the defendant, the person to whom the money 
•was payable, would be entitled to a notice, and it seems to me 
clear that this was a case in which the debtor ought to have had 
a  notice that he was not a t liberty to alienate his rights. A ll 
tha t we need decide, however, is whether s. 237 will govern the 
attachment of a right to receive money for ever. I t  appears to 
me that it will not. The decision of the Ju d g e  is, therefore, 
correct, and the special appeal must be dismissed with costs.

Ap-peal dismissed.


