
the lower Court under s. 208 of A ct Y I I I  of 1859, is not jsts

open to appeal.
Appeal dismissed. Mn;z\
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BOONJAD MAT HO Oil and othess (P la in tiffs )  v. FATHOO SHAHOO Jauy. 17.

(Djsfknbakt).’*' ~

Arbitratm i, matter ro. ferred to—Arbitrators donhting correctness o f  {Mir deci
sion—Awai'd, validil)j andjinalitij o f—Aj)j)eal, right o f—A ct V I I I  o f  1859,

325, 3-27.

Mattel's in dispute were r e f e r r e c l  to tlie arbitration of five persons, of wliom 
four made tlieir avvfird on 27fch August 1875. On 3rd September, the same 
arbitrators granted a n  applicauon for rehearing. B e f o r e  tlie matter w .a-s reheard 
one of the four died, and an order striking off the application was made by two 
of the surviving arbitrators. On 21sfc February 1876, an application was 
made to the Court to have the award filed, which was opposed. The Court 
overruled the objection, and ordering the award to be filed gave a decree to 
the plaintiffs. Held, that the award was not a valid and final award, that the 
decree passed thereon was nob final, and that an appeal would He (I ) .

SasJiti Cliai'an Chaiterjee v. Taruch Chandra Chaiterjee (2) considered.

' T h e  fa c ts  in  th is  ca se  are as f o l l o w s :—

The parties appeared to have referred certain m atters in dis
pute between them to arbitration by five persons named in tbe 
plaint. The course of proceedings before the arbitrators was 
not' v e r y  clear, but it would seem that four of them made au 
award on the 27th August 1875. On the 3rd September, or five

* Special Appeal, No. 746 of 1877, against the decree of J . M. Lowis, Esq., 
Judge of Zilla Bhagalpore, dated the I9th March 1877, reversing the decree 
of Raboo Bai'hmaDutt, First Sadder Munsif of Moughyr, dated the 19th April 
1876.

(1) also Gnvga Nca'aln Glwse v. Ram Cliand GJiose, 12 B, L, R., 4&.
(2j 8 B. L. U., y i5 .
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(1ftjs aftervvarclsj the same arbitrators granted an application 
made by one of the parties for a rehearing of the m atter. Be
fore the rehearing had taken place^ one of the four died, and 
finally an order appears to have been made by two of the survi- 
•vors striking off the application. On the 21st of F ebruary , or 
within one day of the expiration of the' six months allowed by 
law, certain of the parties interested made an application to the 
Court under s. 327 of the Code of Civil Procedure th a t the 
award migh the filed,, and thereupon Nathoo Shahoo, the other 
party interested, showed cause against the award being filed. 
H e  submitted that the award not being unanimous, an applica
tion at the instance of the defendant had been made to the 
arbitrators for a review. T hat such application had been 
admitted, the usual notice issued to the parties interested, and 
a'day fixed, the 15th November 1875, for the hearing of the 
further evidence. T hat in consequence of the laches of the 
arbitrators no final order had been made. H e further contended 
that under such circumstances the agreement between the 
parties referring the suit to arbitration had become void by the 
death of one of the arbitrators at a  time subsequent to the order 
admitting the award to review. On this state of facts the 
Muusif appears to have considered, not tha t the arbitrators 
•were incompetent to rehear the matters iii arbitration, but th a t 
a final and conclusive order rejecting the application for rehear
ing had been made by two of the arbitrators. He also remarked 
upon the insufficiency of the stamp on which the petition of 
review was filed before the arbitrators, and thought that, 
according to the provisions of s. 378 of A ct V l I I  of 1859, 
the order rejecting the review was fiual. The M uusif 
further said:— rejecting the petition the concurrence of 
opinion of two arbitrators is sufHcient There is now no bar 
to the enforcement of the said award.” He, therefore, ordered 
the award to be filed, and gave a decree for the plaintiff as to 
the said award being valid and correct.

On appeal, the D istrict Judge held that the view taken by the 
Muusif was erroneous. H e considered that the order strikin 
olf the case was not the act of the whole of the a rb itra to r , and 
that by the very fact of fcheir having admitted the case to be re-
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lieardj tliey tacitly expressed a doubt as to tlie justice of tl)eir 
first award, and tliat unfcil tlie question was again cotisidered, 
their first award could not beJ,ooked upon as final. The Judge 
therefore thought it inadvisable to give such, an award the 
force of a decree, aud therefore reversed the decision of the 
Munsif.

The plaintiffs now appealed.

Baboo MoJiesh Chandra Choiaclhry (M r. Sandel with him) for 
tlie appellants contended that there was no appeal from the deci
sion of the Court of first instance, inasmuch as the decree passed, 
in accordance with the award, was final, aud referred to 8ree.nath 
Chatterjee v. Hoy lash Chunder Chatterjee (1).

Mr. Gregory (Baboo Amarendra Nath Chatter jee with him) for 
the respondents, relied on Sashti Char an Chatter jee v. Tarucli 
Chandra Ghatterjee (2).
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Baboo Mohesh Chandra Chowdhvy replied.

The judgm ent of the Court was delivered by

J ackson, J . (A fter stating the facts of the case as men
tioned above, proceeded as follow s):—The M unsif cursorily 
remarked upon the insufficiency of the stamp on. which the 
petition of review was filed before the arbitrator. I  should 
have thought that no stamp was required. H e also thought 
tha t according to the provision of s. 378 of A ct Y I I I  of 1859 
the order in rejection of the review was final. I t  seems to me 
clear that could not possibly be a ground of Judgment in this 
case. [The learned Judge then alluded to the judgm ent of 
the lower Appellate Court and continued-^-]

I t  has been contended before us in special appeal that the 
lower Appellate Court had no jurisiliction to make this order^ 
inasmuch as the M unsif having made a decree in accordance 
with an award of arbitrators, that decree was by law final. And. 
Baboo Mohesh Chuudei.* Chowdhry referred us to Sree?iath

(1) 21 W. Fv., 248. (2) 8 B. L. E., 315.
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Chattcj'jce V. KoylapJi (Jhiinder Chatterjee (1), in which judg
ment was given b j  the late Cliief Justice Sir Richard Coiicli, of 
which tlie head-note is to the effect that s. 327 of the old, Code 
of Civil Procedure ‘"incorporates the provision in s. 325 as to 
the finality of the judgment given according to the award, and 
puts the award filed under s. 327 in the same position us the 
award filed under s. 325; where a Court files an arbitration 
award and passes a decree, that decree is final.” The question 
to ^be considered here was very fully considered, by tlie l!\iU 
Bench in Sasliii Charan Chatterjee v. Taruck Chandra C/uif.-' 
tej'jee (2), I t  is not very easy to ascertain what was the decision 
of the F u ll Bench in that case; because separate judgm ents 
were given^ which did not all agree, but the opinion of the late 
Mr, Justice Norman^ who was then acting as the Chief Justice^ 
in which opinion I  concurred, was this, that wliere there has been 
an awardj and the decree passed by the Court below is in accord
ance with that awardj tha t judgm ent is f inal ; but where it can 
be shown that there was not in fact any award on which a judg
m ent could be based, there is no final decree, and an appeal would 
lie. In  this case the defendant had to show cause against the 
finality of the award, and. he did show what appears to me to be 
a  very satisfactory cause. H e showed that the arbitrators, after 
making the award and after au interval of only a very few days, 
had expressed a doubt as to the correctness of the award by in
tim ating their readiness to reconsid.er their decision. I t  may 
be observed that the award, was not one of the'whole number of 
arbitrators, but of four out of five; and even if  we assume that in 
the reference to arbitration provision was made tha t in case of 
differeuce of opinion the decision should rest with the majority, 
stiil the fact that one of the number had. dissented ought to be 
taken into account when it is seen that the remaining arbitrators 
expressed, a readiness to reconsider their decision. I t  may very 
well be that but for the death of one of these four, and what 
took place consequently, there might have been a further award, 
by the same arbitrators in which the conclusion would, have beeu 
different from that arrived at on the 27th, August. I t  was never,

(1) 21 W.E., 248, (2) 8 D. L. B., 315.
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I  think, the intention of the A ct that' the Court should biud 
parties by the result of a private arbitration when the arbitrators 
themselves plainly showed that they doubted the correctness of 
their decision. That^ it appears to me, was an extremely strong 
and valid objection to the finality of the award, one which tended 
to show that the award was no valid award and therefore i t  was 
a matter which, the lower Appellate Court could considsr on 
appeal. I  think, therefore, the Judge of the Court below was 
not in error in the decision which he arrived at in this case, and 
that this appeal ought to be dismissed with costs.

Appeal di.'imissed.
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Before Mr. Justice xiinslie and Mr. Justice McDonelL

T h e  e m p r e s s  o n  t h e  P e o s e c u t i o n  o p  MICHELL v .  JOGGESSUll
MOCHI.=̂ ‘

Government Currency Note, Theft o f — Title o f  Original Owner—-Appeal- 
able Order— Criminal Procedure Code ( Act X  o f  1872) ,  ss. 41S 419->—
Caslmig a Ctirrencij Note— Sale — Contract Act, ss. 74, 76, and 108.
A Government currency note was stolen from A, and caslied by B  in good 

faith for C, On tbe conviction of C  for theft, the Magistrate ordered the 
note to be given to B . A appealed to the Sessions Judge, ■who "was of opinioa 
tiiat, he was not competent to interfere as a Court of appeal under s. 419 of 
the Oriminal Procedure Code ; but submitted the case for the orders of the 
High Court.

Held, that the case could be disposed of b j the Judge tinder s, 419 of the 
Criminal Procedure Code, and that the •words “.Court of appeal io that section 
are not necessarily limited to a Court before ■which an appeal is pending.

H eld  farther, that the provisions o f s. 76 of the Contract Act did not applj, 
as the change of a currency note for money is not a contract of sale, and that 
tis the note came honestly into the hands of B , the order of the Magistrate waa 
right.

T h e  fact3 of this case appear sufficiently from the memoran-

* Grim»nal Reference, JTo. 223 of 1877, by H. T . Prinsep, Esij., SessioQg 
Judge of the 24-Pergunnahs, dated the 13th of December 1877.
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