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Before M r, Justice White and M r. Justice Milter.

SOBHA BIBEE (Decree-hoi^dek.) v. M IItZA SAK H AM UT A L I ani> is7S
OTHERS (Judgmejst-Debxoes).* Jrniij. 4.

Act V III  o f  1859, sa. 208 and Application fo r  Execution o f  Decrce— 
Right o f  Appeal—A ct X X I I 1 o f  1861, s. 11.

Where a decree bad been purcliased henami, and the party alleging herself 
to be the real purchaser had i\ot been put upon the record as a party, and an 
appUcation foi* execution made by her under s. 208 of A ct V III o f 1859 had 
been refused, and there was a dispute as to who was the real purchaser of the 
decree,—‘Held, that the applicant was not a party to the suit within the 
meaning of s. 11 of Act X X III  of 1861, and had no right of appeal against 
the order refusing her apphcation (1).

Al)idu7inissa Khatoon v. Amirunnissa Kliatooii (2) followed.

A p p l i c a t i o n  under s. 208 of Act V I I I  of 1859.
The applicant, alleging hei-self to be the purchaser of a certain, 

decrees applied to the Subordinate Jutlge of Dacca to be placed 
on the record as decree-holder and also for execution of the 
decree. I t  appeared that the deci’ee had been pui-chased benami 
by a mukhtear for aud on behalf of some person or persons 
whose names did not appear on the record; and that there had 
been a litigation between the applicant and certain other parties, 
in which it was decided b f the H igh Court, on the 6th of January , 
1875, that the applicant had no interest in the decree. The 
Subordinate Judge rejected the application.

On appeal to the H igh Court :

Baboo Moliini Mohan Roy  appeared for the appellant.

Munshi Serajul Islam  for the respondents.

* Miscellaneous Kegular Appeal, iN'o. 263 of 1877, against the decree of 
Baboo Gunga Chum Sircar, Subordinate Judge o f Zilia Dacca, dated the 
IGth of June, 1877.

(1) Compare s. 244 of the Civil (2) I. L. R., 2 Calc., 327 ; S. C,, L . E., 
Procedure Code (Act X  of 1877). 4 I. A„ 66.
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3878 The following judgments were delivered;—
SOBHA Bi BBU

Mî ’.a W h it e , J .— The a2}pellant in this case applieOj uiider s. 208
Sakhamux of the Code of 1859, for leave to execute a decree, whicli she

fA,LI
alleged she had purchased at an auctiou-sale. The Court beloWj 
taking into consideration a certain judgm ent that had been 
passed by this Court in a suit to which the present appeUant 
■was a party, has decided tha t she is not entitled to take out 
execution of the decree, and, accordingly, has refused her aj)})li- 
cation.

How, by the 364th section of the Code, no appeal lies against 
this order, unless an express provision can be found in tlie Code 
’R'hich allows of an appeal. The only express provision is con
tained in s. 283 of the Code. This section has been repealed 
by A ct X X I I I  of 1861 and s. 11 of the latter A ct has taken 
its place. Hence, unless the appellant has a right -of appeal 
under s. 11 of A ct X X I I I  of 1861, she cannot carry the case 
further so far as the present suit is concerned. The only part 
of s. 11 which we need consider is that which directs that ques- 
tiona “  arising between the parties to the suit in which the 
decree was passed, and relating to the execution of the decree, 
shall be determined by order of the Court executing the 
decree and not by separate suit, and the order passed by the 
Court shall be open to appeal.” I t  ia perfectly clear that Sobha 
iBibee, the appellant, is not technically a party to this suit. She 
purchased, accordiDg to her statement, the decree on the 16th 
June 1870, and on the 5th Ju ly  she applied to be made a party , 
but her application was refused.

‘I t  is argued, however, upon the authority of Iliirro  L a ll  
Das^ V. Soojawut A l i  ( 1 ) ,  that although she has not been made a 
party  to the suit, she is yet within the meaning of the 11th 
section, because she has by her purchase become the assignee 
of the decree, and as such is entitled to be made a party. W e 
think that the doctrine laid down in Burro L a ll D am  v, Sooja- 
m it A li (1), if it  be BOt taken to  be overruled by the receiit 
decision of the P rivy  Council in Ahidunnissa lOiatoon v. A m u  
rwiissa Khaioon (2), must at least be considered as confined to

(1) 8 W. R., 197.
(2) Compare s. 244 of the Civil Procedure Code (Act X  of 1 ^ 7 ).

372 t h e  INDIAN LAW REPORTS. [VOL. IIL



cases in 'wliicli tliere is no dispute as to the assigtimest of the 1878
decree having taken place^ or as to tlie person wlio is the S o b h a  B i b k e  

assignee. Their Lordships in dealing with the case before Mikza 
them, which in principle is substantially the same as the present, a.u.
and in considering the judgm ent of the late Chief Justice of 
this Courts expressed their concurrence with the view which he 
had taken, viz., tha t the 208th section of A ct V I I I  of 1859 
was not intended to- apply to cases where a serious coute. f̂c arose 
with respect to the rights of persons to an equitable interest in 
a decree. That being so, it  is clear that ’where such a contest 
existed^ a party claiming to be the assignee of the decree would 
not be entitled to succeed in an application for execution made 
under s. 208 of the Code, and for the same reason ’would not 
be entitled to- be made party to the suit. In  no sense therefore 
could he be consid.ered as comiug within the meaning of s. 11 of 
A ct X X I I I  o-f 1861, T hat there is a serious contest in this 
case as to the party who is the- real transferee of this decree 
there cannot, we think, be a shadow of doubt, for it appears 
upon the proceedings tha t the purchase was originally made by 
a mukhtear den imi for somebody else. Who that somebody 
else is, whether the present applicant or not, has been the sub
ject of litigation, and is not yet finally determined. The 
certificate of sale was issued in the name of Fukeerunniasa, one 
of the defendants. She has tried to establish her title, and has 
failed. H er case cam-e before this Court in 1875, in a suit to 
which the present applicant was a party, and this Court whilst 
negativing Fukeerunnissa’s claim pronounced a very strong 
opinion that the present appellant had no title to be considered 
a hond fide transferee of the decree, but that a third person was 
the real purchaser. I t  is not necessary to- determine now who 
is the real assignee of the decree. I t  is sufficient to say that 
it  is a question which admits of very considerable doubt.

I t  appears to us, therefore, that the appellant who has neither 
been made a party to the suit nor is entitled to be made a party, 
cannot in any view of the case be treated as coming within the 
purview of s. 11. That being so by force of the 364th section 
of t h e «Code of 1859, she has no right of appeal, and her 
case, so far as the proceedings in this suit are concerned, must, 
rest where it is left by the lower Court.

VOL. in .] CALCUTTA SERIES. 373



187S The appeal, therefore, will be dismissed witli costs.
SoBUA B I i t te e ,  J .—I  am also of the opinion that^ in this case^ Soblia

Miukv Bibee has no right of appeal. She applied uiuler s. 208, 
Act VIII of 1859j as a transferee, to execute a decree which 
was obtained by a third party, and •which she alleged she had 
purchased in execution of a decree against that, third party. For 
reasons stated in the judgment of the lower Court, her applica
tion to execute the decree as a transferee under b. 208 of the 
Procedure Code of 1859 has been refused. The quest ion 
before us is, whether this order is open to appeal under s. 11 of 
A ct XXIII of 1861, as it has been pointed out by iwy learned 
brother. S. 364 of the Code distinctly prohibits an appeal, uuleRS 
lliere is an express provision in. that Code. The contention of 
the appellant is, that that express provision is to be found in 
the section mentioned above, viz., s. 11 of A ct XXIII of 18G1. 
The Privy Council, in the case already quoted, have distinctly 
decided against tha t contention. They, after referring to the 
fact that the case before them was not a case in which the Court 
executing the decree should have entertained an application 
tinder s, 208, observe, that “ they are further fortified in this 
view by the consideration that, under s. 364 of this Act, no appeal 
would lie from any judgment or decision given in a proceeding 
under s. 208.” They have distinctly, therefore, held in that case 
that no appeal lies from any judgm ent or decision given in ti 
proceeding under s. 208 of A ct VIII of 1859. One of the 
reasons given by tlieir Lordships for coming to this concliisiou 
is, that in no sense is au applicant who applies to be put upon the 
record on the ground that he has acquired a title to the decrec 
by transfer a party to the suit unless his application is actually 
granted. Referring to the position of the applicant in that 
case, they say, '̂^he was not on the record when judgm ent \vti3 
given, nor when the decree was made. He subsequently appliuil 
for execution of the decree, but it appears to their Lordships 
impossible to say that a person by merely ajiplying for execu
tion of the decree thereby constitutes himself a party  to the 
suit.” The same observations will apply here. An alleged 
transferee by merely applying for execution of the decree does 
BOt constitute himself a ])arty to the suit,

I  am, therefore, of opiiuion that, iu this case, the judgm cut o f
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the lower Court under s. 208 of A ct Y I I I  of 1859, is not jsts

open to appeal.
Appeal dismissed. Mn;z\

SAKJiAMUT
___________  Ali. .
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Before Blr. Justice L. S. Jackson and. M7\ Justice Cunningham,

1S77
BOONJAD MAT HO Oil and othess (P la in tiffs )  v. FATHOO SHAHOO Jauy. 17.

(Djsfknbakt).’*' ~

Arbitratm i, matter ro. ferred to—Arbitrators donhting correctness o f  {Mir deci
sion—Awai'd, validil)j andjinalitij o f—Aj)j)eal, right o f—A ct V I I I  o f  1859,

325, 3-27.

Mattel's in dispute were r e f e r r e c l  to tlie arbitration of five persons, of wliom 
four made tlieir avvfird on 27fch August 1875. On 3rd September, the same 
arbitrators granted a n  applicauon for rehearing. B e f o r e  tlie matter w .a-s reheard 
one of the four died, and an order striking off the application was made by two 
of the surviving arbitrators. On 21sfc February 1876, an application was 
made to the Court to have the award filed, which was opposed. The Court 
overruled the objection, and ordering the award to be filed gave a decree to 
the plaintiffs. Held, that the award was not a valid and final award, that the 
decree passed thereon was nob final, and that an appeal would He (I ) .

SasJiti Cliai'an Chaiterjee v. Taruch Chandra Chaiterjee (2) considered.

' T h e  fa c ts  in  th is  ca se  are as f o l l o w s :—

The parties appeared to have referred certain m atters in dis
pute between them to arbitration by five persons named in tbe 
plaint. The course of proceedings before the arbitrators was 
not' v e r y  clear, but it would seem that four of them made au 
award on the 27th August 1875. On the 3rd September, or five

* Special Appeal, No. 746 of 1877, against the decree of J . M. Lowis, Esq., 
Judge of Zilla Bhagalpore, dated the I9th March 1877, reversing the decree 
of Raboo Bai'hmaDutt, First Sadder Munsif of Moughyr, dated the 19th April 
1876.

(1) also Gnvga Nca'aln Glwse v. Ram Cliand GJiose, 12 B, L, R., 4&.
(2j 8 B. L. U., y i5 .


