
The learned Jutlge then proceeded to consider the other 8̂77
objection, Tpliicliis not material to this report. tooNDBR

B a h a i >o o p

M a r k e t ,  J.—I  concur. ram la ll
Appeal dismissed. Mooxveujee.
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Before S ir Biclianl G a r t\  Kt., Chief Justice, ajid M r, Justice Marliby.

HEMENDRO COOMAE MULLIGlt, son  o f R oopxam . MtftLicK (Pjdain- 1 R y Q
Tipjp) V. EAJBND EO LALL MOOjSTSHEE an d  a n o th e r  (D e fe n d a n ts ) .  2s and

Fehy. 11.
Joint Contractor Si Suit against—Res Judicata— Contract Act { I X  o f  IB>T2)----------  — ~

s. 43.

A  suit in ■which a decree has been obtained against one o f several joint 
makers of a promissory note, is a bar to a subsequent suit against the others*
The efiect of s. 43 of the Contract Act is not to create a joint and several 
liability in such a case. That section merely prohibits the defendant in such, 
a suit pleading in abatement, and thus places the liability arising from the 
breach of a joint contract and the liability arising from a tort on the same 
footing.

The rule laid down in the case of King  v. Hoare (1), and Brinsmead v.
Harrison (2), is one of principle, not merely of procedure.

A p p e a l  from a decision of Kennedy, J . ,  dated the 20th of 
August 1877. The suit was brought to recover the sum of 
Eg. 1,000, with interest at 12 per cent, per annum, due on a 
promissory note payable on demand, made in Calcutta by one 
Grourhurry Shaw, in his name and in the names of liis part­
ners, the defendants, on the 28th of l^ovember 1873. The plain- 
tifp, on the 2nd September 1874, brought a suit against the two 
present defendants and Gourhurry Shaw on the promissory 
note, and in that suit the defendants did not appear. The suit 
■was heard as an. undefended suit, and the plaintiff obtained a 
decree against the defendant G-ourhurry alone for the whole 
amount of the note, the decree ordering that the suit should 
be withdrawn as against the two present defendants with liberty

(1) 13 M. & W., 494, 505,
(2) L. E,, 7 0. P.,, 547.



to tlie plaintiff to bring a fuesh suit against tliera for the same 
^CoolrrR° flatter. No satisfaction of the decree having been obtained^ 

M u l l i c i c  pi*eseiit suit was brought to recover the amount against the
K a j k n d r o -  defendants as to -whom, the suit had been withdrawn.

LAljIi  ̂ 17
M o o ssh b e . A t the hearing the preliminary question was suggested by 

the Court that the suit was not maintainable^ and after argument 
the suit was disposed of on this point.

K e n n e d t , J.—In  this case I  am asked to hold that the 43rd 
section of the Contract Act converts into a joint and several 
promise every joint contract^ because it makes in. the absence 
of special agreement every joint contract enforcible against any 
one of two or more joint promisors. I  cannot hold that. Thd 
Statute makes no further alteration than it professes to d o : it 
leaves the law without the slightest change, except that it 
abolishes the plea in abatement for non-joinder of defendants 
in the very cases in which it was available in the later state of 
the law. Before the Contract A ct the promisee could compel 
one of the promisors to perform a joint and several promise, 
unless he was met by the plea in abatem ent; and when he waa 
compelled to make them all parties, yet so soon as .judgment 
was recovered, he could enforce it against any one of them : 
and we must remember that the question of pleading really hati 
little, if anything, to do with the objection. The language of 
Parke, 33,, in King v. Ho are (1) puts the reason in a very clear 
light. He says:— We  do not think that the case of a joint 
contract can in this respect be distinguished from a joint tort, 
There is but one cause of action in each case. The party  
injured may sue all the joint tortfeasors or contractors, or 
he may sue one, subject to the right of pleading in abatem ent 
in the one case and not in the other ; but for the purpose o£ this 
decision they stand on the same footing, whether the action is 
brought against one or two, it is for the same cause of action. 
The distinction between the case of a joint and several contract 
is very clear. I t  is argued that each party to a joint contract 
is severally liable, and so he is in one sense; tha t if  sued seve-
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rally, and he does not plead in abatement, he is liable to pay the 
entire deb t; but bg is not seYerally liable in the same sense as ^Ioomak^ 
he is on a joint and several bond, which instrument, though on Mulliok 
one piece of parchment or paper, in effect comprises the joint Batotoko- 
bond of all and the several bonds of each of the obligors, and Moosmujs. 
gives different remedies to the obligee.’̂ And he proceeds at 
p. 506, after a reference to the effect of a plea in abatem ent:—

These considerations lead us quite satisfactorily to our own 
minds to the conclusion that where judgment has been obtained 
for a debt as well as a tort, the right given by ther ecord merges 
the inferior remedy by action for the same debt or tort against 
another party.”

This decision was referred to and upheld in Brinsmead v.
Harrison (1), affirming the judgment of the Common Pleas (2).
Indeed, that being the case of a tort, is somewhat stronger, as in 
that case a plea in abatement for non-joinder of a defendant 
could never have been maintained.

How does the question now stand affected by the Contract 
A ct ? I  confess myself to be wholly unable to see that, except 
so far as the question of pleading, it has made any difference 
in the liabilities of the parties. There was a decision of Bam.
Nath Roy Chowdry v. Chunder Beehw Mohapattur (3), which 
might seem favorable to the plaintiff’s contention. I t  is not 
very clearly reported, but it would seem that the bond there 
was executed only by one party, the person first sued, and the 
subsequent suit only based on a supposed equitable liability of 
the defendant. However that may be, the decision was after­
wards considered in a case before Sir E . Couch and Aiuslie, J .
—Nuthoo L a ll Chowdry v. Shoukee L a ll  (4)—in which the 
Court dissented from the case of Bamrutton Boy (3), which 
was a decision of the majority (E. Jackson and Trevor, J J . ,  
against Steer, J .) ,  and it  was there laid down in express terms 
(see p. 204) that if  there be a joint contract, not a jo in t and
several but a joint contract, and the party sues upon it and
gets judgment, he cannot bring a fresh suit against the parties

( 1 )  Jj. K . ,  7  0 .  P . ,  5 4 7 .  ( 3 )  4  W .  R . ,  5 0 .

(2) 3 . ,  6 0. P., 584. (4) 10 B. L. 11., 200.
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1878 who were jointly liable but were not included in the former
Hkmendko suit. This is a direct decision of the Appellate Court, and

COOMAK /. o
Mm.LicK the language of the Statute by no means contemphites sue-

Bajenjdro- cessive suits. This very case shows the necessity of such a rule.
M o o n s h m .  a  speculative attorney might bring three suits instead of one, 

and I  am bound to put the construction in the language of the 
Statute, which prevents such an abuse as this—an abuse in the 
possibility of which Kelly, C. B., much relies in Brinsmead v. 
H arrison  (1). The plaintiff may select one. H e may sue all, 
but he cannot do both, he must make his selection and abide 
by it.

lu  this case, to use the words of Lord Justice Turner in 
E x  pa r te  Higgins  (2), the plaintiff has made his deliberate elec­
tion to pursue his remedy “  against one debtor, and that having 
failed, he is now attempting to have recourse to the others; ” and 
I  must, therefore, dismiss this suit against the now defendants 
with costs on scale 2. The order withdrawing the suit against 
these defendants with liberty to sue again made as it were be­
hind the backs of these defendants cannot in any way prejudice 
them.

l^rom this decision the plaintiff appealed. The appellant 
having died pending the appeal, his son was substituted as a 
party appellant in the suit.

The ground of appeal was “  that the Court was in error in 
holding that the suit could not be maintained by reason of the 
judgment recovered in the former suit, the said judgment remain­
ing and being unsatisfied, and leave having been by the said 
judgment reserved to the plaintiff to bring a fresh suit against 
the present defendants.”

Mr. H il l  (Mr. Bonnerjee with him) for the appellant contend­
ed that the suit was not barred. The effect of s. 43 of the 
Contract Act was to make each one of several joint contractors 
severally liable; to make every joint contract in fact a joint 
and several one. Since that Act the case of K in g  v. H oare  (3)
as to a suit against one of two joint debtors being a bar to a suit

(1) L, E., 7 C. P., 547. (2) 3 B e  Gex. & J., 38.
(3) 13 M, & W ., 494, 505.



VOL. ir r . ] CALOtJTTA SERIES. 357

against the others, would not be law here. Nor would ifc in E ng- 1878
land since the jiassing of the Judicature A c t j  see the Schedule 
Order 19, The contract if joint and several is a contract tha t Mullick 
the creditor may sue the debtors jointly and severally^ but each Kajendro- 
debtor has a right to refuse to be sued alone by pleading in Moonshee. 
abatem ent; see per Alderson, B., in ICin^ v. Hoare (1), a t p. 498.
By Statute 3 & 4 Will. IV , c. 42, the plea in abatem ent was 
abolished as to a co-contractor out of the ju risd ic tion ; and 
in Henry v. Goldney (2) the effect of such abolition was 
said to be “ to make contracts joint and several which at 
first were joint only,” see per Pollock, C. B ,, at p. 499 j and 

■that is precisely what I  contend is the effect of s. 43 of the 
Contract Act. Subject to the plea in abatement, a joint 
bond is the bond of both obligees, and each of them is bound 
in the whole”— Richards v. Ileaiher Whelpdale^s Case {‘i).
A nd where any part of the demand on a joint and several bond 
remains unsatisfied, you can sue the other of two co-contrac­
tors, though judgment has been obtained against O'ae.-^Leclmiere 
V. Fletcher (5). [ G a b th ,  C. J . —In  the case of tortfeasors you 
can only sue once.] A  case of to rt is.different, there is only one 
cause of action ; in case of contract there are many, see s. 43 of 
the Contract A ct, s. 43, illus. (a). [ M a r k e t ,  J . ,  referred to 
Nuthoo L a ll Choiodry v. Shouhee L a ll (6). How do you. get rid. 
of that case ?] That case draws a distinction between jo int con­
tract and joint and several contract, and it was, moreover, decided 
before the Contract Act. [M a rk b y , J . — Did the Contract Act 
do more than bring the law in the Presidency towns into the same 
state as in the mofussil ? I  never heard of a plea in abatem ent 
in the mofussil, though the judgment in that case seems to 
assume there was.] Several causes of action are created by the 
contract which nothing done by the plaintiff can defeat. I t  is 
submitted that the effect of the plea in abatement by s. 43 is the 
same as it was held to be in England in  the abolition of that 
plea as to a co-debtor out of the jurisdiction. As to tha t see 
Joll V. Gurzon (7). [G a r th , C. J . — The abolition of the plea

(1) 13 M. & W., 494, 505. (4) 3 Coke’s Eep., Part V, 119.
(2 ) 15 M. & W ., 494. (5) 1 G. & M., 623.
(3) 1 B. & Aid., S3. (6) 10 B. L. E., 200.

(7) 4 Com. B., 249.
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187S in  abatement by s. 43 of the Contract A ct seems to me to leave 
HraiicNDRo tlie GtisG of cl coiitrticfc lu tliG StWTie position £is tlie case of a toTt 5

CoOMAIi
M u l l i c k

V.
E a j e n d r o -

LiAtL
M o o n s i i b b .

and as to torts, the question has been decided by the case of 
Brinsmead v. S a n iso n  (1).] In  cases of tort the injury sustained 
by the person complaining is the whole cause of action ; the 
cause of action is whole and undivided. In  cases of contract, 
the cause of action is a breach by A . -when we sue him; a breach 
by B . when we sue B ., and so on  ̂ there are several causes of 
action. There is no res adjtuUcaia here to prevent this suit 
from being maintained. The only m  adjudicata is under s. 2, 
A ct Y I I I  of 1859. B ut here the cause of action and the 
parties are not the same as in the former suit. In  the former 
suit it was decided that G ourhurry Shaw had broken the con­
trac t: that is not the question here. H ere  also there is no 
m erger: no extinguishing of the inferior remedy by the superior 
as put by Parke, B., in K ing  v. Hoare (2).

Mr. T . A. Apcar and Mr. Beehy for the respondents were not 
called on.

The following judgments were delivered:—

GrAHTH, 0 . J .—This suit was brought against the defendants 
to recover the amount of a promissory note, which was, alleged 
to have been made by them jointly with one G-onrhurry Shaw. 
I t  appeared from the plaint, that a former suit had been brought 
by the plaintiff against Gourhurry Shaw and the defendants; 
but as the note was signed by G ourhurry alone, profes­
sing to act for himself and the defendants, and as the plaintiff 
did not prove at the trial that Gourhurry had authority  to 
act for the defendants in making the note, the plaintiff obtained 
a decree against Gourhurry alone, leave being reserved to the 
plaintiff by the learned Judge to bring another suit upon the 
note against the present defendants.

satisfaction of the debt having been obtained against 
Gourhurry under the former decree, the plaintiff brought the 
present suit; but the defendants’ object in the first instance, tha t

0) L. 11, 7 0. P., 547. (2) 13 M, & W ., 494, 505.



as the liability upon the note was a joint one, the juclgmeut 1878 
obtained against GourhuiTy is a bar to this suit, and that the rule HKMKrano 
laid down in the case of King  v. Hoare (1) is applicable here. Muluck 
The defendants also raise the questioDj whether the plaintiff e \̂jeisduo- 
had authority to pledge their c red it; but if they are rig h t in the mookshee. 
question of law, i t  is not necessary for us to enter npon the 
question of fact.

The learned Judge in  the Court below has decided the point 
of law in the defendants’ favour, and I  entirely agree with him.

The rule which was laid down by the Court of Exchequer in the 
case of King v. Hoare {I),  and subsequently by the Exchequer 
Chamber iu the case of Brinsmead v. Harrison (2) is not a rule 
of procedure only, but of principle,— that  a judgment 
obtained against one or more of several joint conti’actors or 
joint wrong-doers operated as a bar to a second suit against 
any of the others. There is bu t one cause of action for the 
injured party iu the case of either a joint contract or a joint 
to r t ; and that cause of action is exhausted aiid satisfied by a judg­
ment being obtained by the plaintiff against all or any of the 
joint contractors or joint wrong-doers whom he chooses to sue. I f  
a plaintiff, under such circumstances, were allowed to sue each 
of his co-debtors or wrong-doers severally iu different suits, he 
would be practically changing a joint into a several liability.

This rule is so fully explained by Baron Parke, in King v.
Hoare (1), and by Chief Baron Kelly in Brinsmead v. Harrison{2), 
that I do not think it necessary to enlarge further upon it.

I t  is a rule which in my opinion is founded on strict justice 
and public convenience; and it  has been acted upon in this 
Court in the case of NutJioo L o ll Chowdry v. Shonliee L a ll  (3),

I t  was much pressed upon us in the argument by Mr. H ill, that 
the effect of s. 43 of the Indian Contract A ct is to enable 
a promisee to sue one or more of his joint promisors severally in 
two or more su its ; or, in other words, to change a joint liability 
into a several one at the option of the promisee ; bu t thisj 
I  conceive, is not the object or effect of the section. I t  merely
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_allows tlie promisee to sue one or more of several promisors in.
^̂ CooMAK° practically prohibits a (lefendant iii such a suit
Mullick from objecting that his co-contractors ought to have been sued 

Rajendho- -with him.
Moonshbe. I t  is true that the rule upon which I  am acting may possibly 

lead to some hardship in cases when one or more of several co­
contractors is out of the jurisdiction, and the phiintifi, if  he 
waits for his return, would be barred by the Statute of Limitation. 
B u t this is an injustice which the legislature, if they so pleased, 
could easily remedy, and which has been, in  fact, rem edied in 
England by the Statute of 19 and 20 Viet., c. 97.

I consider, therefore, that the appeal should be dismissed with 
costs on scale No. 2.

M a r k e t ,  J . — This suit was brought against the defendants to 
recover the amount due upon a promissory note. It was stated 
in the plaint that the note was made by one Gourhurry Shaw, 
who carried on business in partnership with the defendants j that 
a suit had been previously brought against Gourhurry Shaw and 
the present defendants ; and that on that occasion the plaintiff 
had obtained a decree against Gourhurry alone. By this decree 
the former suit as against the present defendants was ordered to 
be withdrawn at the request of the plaintiff with liberty to the 
latter to bring a fresh suit against them for the same matter.

It was admitted by the defendants that they carried on busi­
ness as ordinary traders in partnership with Gourhurry Shaw, 
and they did not deny the making of the note by Gourhurry; 
but they denied that Gourhurry had any authority to bind his 
partners by the note, which they alleged to have been in fact 
made for the purchase of another business in which Gourhurry 
was concerned.

No evidence was given in the case, but it is admitted that 
nothing has been recovered by the plaintiff upon the decree 
against Gourhurry. The learned Judge below dismissed the 
suit upon the ground that the plaintiff having elected to take a 
decree in the former suit against one of the joint~makers of the note 
only, could not bring another suit agahist the other joint-malcers.

The note was not produced, so that we do not know the exact 
form of it. The question, however, as I understand it, which is
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submitted for our consideration, is this : if several persons carry-
iiig on an ordinary trading partnership make a joint promissory
uotej and one partner be sued upon it find a decree obtained, is any
subsequent suit upon the same note against the remaining part-
ners barred, even although nothing has been recovered upon the bI o o n s h k e ,

former decrees ? If tliis question be anŝ vered in the affiL-mative;,
the appeal is to be dismissed.

I also understand it to have been conceded on the argument 
that this is a question \vhich is to be determined by the English 
Law of Contract, except so far as the same may have been 
modified by the Indian Contract Act. I think it impossible to 
deny that, under the English Jaw, this suit would have been 
barred, and notwithstanding the great authority of Mr. Justice 
Willes, who seems to think otherwise, I should say, not as a 
mere rule of procedure, but upon principle of the Law of Con­
tract. If this were a mere matter of procedure, the Euglish, 
law would not necessarily bind us. But I understand Parke,
B.’s judgment in King v. Ho are (1), which is the leadiug 
authority, to rest upon this, that, under a joint contract to pay 
a sum certain, there is but one single obligation whlclx may 
indeed be enforced severally, but can be enforced once only.

Other principles are stated in the judgment, but they are either 
based upon rules of pleading not applicable to the case now, 
under consideration, or they apply only to cases where the suit 
is brought to recover damages and not for a sum certain.

Of course, in all questions of this kind, the liability must 
depend ultimately upon the intention of the parties ; but I con­
sider that it is now finally settled by the law of England that, 
apart from a Statute which I shall notice presently, and which 
is not applicable here, a joint promissory note creates an obliga­
tion which can be sued on once only.

I f  this be, as it seems to me to be, the true mode of stating 
the law, all difficulty about the further question which has been 
argued disappears. Mr. H ill contended that s. 43 of the Con­
trac t Act did away with the rale that the second suit was bar­
red in such a case as this. B u t that section does no more than 
place the liability arising from the breach of a jo int contract
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1878 a n d  t lie  lia b ili ty  a r is in g  from  a  tort u p on  th e  sa m e  fo o t in g ,— th a t

i-iicMKNmto is to say, that each wrouff-doer is liable to be sepai-ately sued in
C O O M A K  T ,  ,
Mullick respect of the whole liability. B a t it does not touch tha t 

PvAJENDEo- which has been determined to be the nature of the obligation 
MooasHBB. created by the breach of contract,—namely, tha t it is one which 

can be sued on once only.
I  have searched into this m atter with some care in order to 

see if the rule laid down in K ing  v. Iloare (1) was really bind­
ing upon us, because if it was not, I  think it would require some 
consideration how far it is desirable that in such a case as this 
a note made by an ordinary trading partnership, the second suit 
should be barred. The rule laid down by P arke, B ., in K ing  v. 
Iloare (1) is very likely correct in theory. I t  is at any rate 
identical, or nearly identical, with the strict rule of the ancient 
Homan law. B ut it m ust be borne in mind tha t this rule was 
abolished in the E,oman law 1300 years ago ; and has been 
since repudiated in America and everywhere in  Europe, except 
in  England. Even in England, until the decision of K ing  v. 
Hoare ( I)  it was very doubtful whether the ru le  prevailed or 
not in joint co n trac t; whilst since that time one learned Ju d g e  
(S ir Jam es K night Bruce) has spoken of the rule in strong 
terms of disapprobation (27 L . J .,  Bank., 29). L ord  Mansfield 
also expressed the opinion in Rice  v. Shute (2) th a t all con­
tracts with partners were joint and severa l; and the rule in
K ing  v. Hoare (1) has been since modified by Statute in E ng­
land. The 19 and 20 V iet., c. 97, s, I I ,  directs tha t the period 
of limitation as to joint-debtors shall run notwithstanding that 
some are beyond seas bu t expressly ])rovides tha t the creditor 
shall not be barred as against those out of the jurisdiction by 
judgment recovered against those who remain within it. I f  
the rule laid down in King  v. Iloare  (1) be combined with the 
law of limitation here, which is very strict, i t  is by no means 
clear that a creditor might not very often be left to the choice 
between a remedy against an insolvent debtor and having his 
debt barred.

I  do n o t d en y  th a t th ere  are im p o r ta n t  co n B id era tion s of co n -

(1) 13 M. & w., 494, 505. (2) 1 Sm. L. C., 6 th ocl., 513.
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venieuce tlie otlier way. These considerations liave been point- ^̂ 78
ed out aud insisted on by several learned Judges of g reat ex- 
perience in England, and ju st now by the Chief Justice. I  only Muj.uck 
say that if I  were afc liberty to enter upon the general question Rajiwbuo-Xji\ LiIj
of convenieucej I  should hesitate much before applying to this M o o n s h b e . 

conntry without any qualification the rule laid down in  King  
V .  Iloare (1). As it is, however, I  am bound to follow that 
decision, and to hold th a t this being a case governed by the 
English law, the learned Judge was right in dismissing the suit.

Appeal dismissed.

Attorneys for the appellaufe: Messrs. B em fry  and Rogers.

Attorney for the respondent; Baboo B, M. Doss.

APPELLATE CIYIL.

Before M r. Justice 'L. S. Jachson and M r. Justice Kennedy.

DOSS M ONEY DOSSEE ( D e f e n d a n t )  u. J O M E N J O Y  BIULLICK 1 8 7 8

( P i i A i N T i F P ) . *  Janij. 1 1 .

Res Judicata—Simple Mortgage Bond— Mortgagee's L ien—Money Decree—
Mortgagor's Right, Title, and Interest sold-—Registration Aot-—Szimmari/
Procedure wider— Act X X  o f  1866, s. 55—Act V I I I  o f  1859, 9. 2.
A  having a simple mortgage bond, ■which, was specially registered, obtained 

a summary decree under the provisions of the Registration A ct, and 
attached the lands under mortgage to him. Prior to A's decree these lands 
had been attached by other creditorjj and subsequent to 4̂V decree they 
were sold to JB. After such sale. A, under his attachment, sold the right, title, 
and interest of the mortgagor which ho himself purchased, A  now sued the 
mortgagor and B  to enforce hia mortgage lieu against the mortgaged 
properties.

H eld  that, according to the decision of Syud Eman 3£omtaz-ood-deeii 
Mahomed v. Rajcoomar Dass (2), the suit should be dismissed.

* Special Appeal, Ko. 60 of 1877, against the decree of L. R . Tottenham, 
Esq., Judge of Zillali Midnapore, dated the 30th August 1876 reversing 
the decree of Baboo Jadoonath Roy, Subordinate Judge of that district, 
dated the 21st Juno 1S73.

(1) 13 M. & W ., 464, a03. (2) }4 13. L . II., 408.
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