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APPELLATE CIVIL.

Before M r. Justice Marliby and M r. Justice M ilter.

MAHTAB CHUNDER BAHADOOE, M AHARAJAH OF B U E D W A F , 1877 
(Jddgmesx-Debtoh) V. EAM LALL MOOKERJEE (Djgcbee-

h o l d e r ) . *

Execution o f  Decree—Interest on. Costs.

Wliere a decree gives interest upon the principal sum recovered only, and 
no mention is made as to interest on costs, the successful party is not entitled 
to sucli interest.

T he facts of the case so far as they are material to this 
report are as folloTVS:— Ou the 21st June, 1876, the Judge of 
Biirdwau passed a decree against the Maharajah of B ard  wan, 
ordering him to pay the deoree-holder (tlie respondent) a 
certain claim which had been proved against him, together with 
interest at 5 per cent, and costs.

The decree-holder executed his decree for costs and interest, 
■whereupon the Maharajah made an objection to the payment of 
interest on the costs^ on the ground that the decree was silent 
as to that point.

The Subordinate Judge overruled the objection, and the 
Maharajah thereupon preferred the present appeal.

Baboo Jugadanund Mookerjee (with him Baboos Chunder 
Mad/nth Ghose and Bussmit Coomar Ohose), for the appellant, 
contended that the Court below was in error in awarding interest 
on costs when the decree was silent on the subject; and cited ; 
Mosoodun Lai v. Bheekaree Singih (1), Ulfwhamissa v. Mohan L a i  
Siiliol (2), Ameeroonissa Khatoon v. ilfeer 3Iakomet Mozaffir 
Mossein Chowdfy (3), Sadasiva Pillai v. Eamalinffa Pillai (4),
Rajah Leelanund Singh v. Maharajah Joy Miingul Singh (5).

* Miscellaneous Regular Appeal, No. 209 of 1877, against the order o f the 
Subordinate Judge of Zilla Hooghly, dated the 11th of May, 1877.

(1) 6 W. R., F. B., Mis. Rul,, 109. (3) 18 W. R., 103.
(2 \  6 B. L . R ., App., 33. (4) L . R., 2 L A., 219.

(5) 15 W . R., 835.



1877 Baboo Sliamlall M itter, for the respondent, argued, th a t the
M a h t a b  Subordmate Jadge rightly overruled the objection that was 

BaIITdoor made as to the nonpayment of interest on costs, and quoted 
Ram*̂ Lall Digamhiirree Dahee v. Nundgopal Bo.ne7'jee and Jugodumb 

Mookkkjhb. KirUand  v. Modee Pestonjee Khoorsedjee (2), p e r

Knight Bruce, Y. C., as authorities showing that interest had 
been allowed on costs; and Rajah Lelanimd Singh v. Maharajah 
Luchnissur Singh Bahadoor (3) as analogous to such decision.

The judgment of the Court, delivered by M itter, J , ,  so far as 
it is material to this report, was as follows :—

M i t t e r , J .—In this case two objections have b e e n  raised 
before us in appeal: First, that the judgment of the lower
Court is wrong in allowing interest npon costs when the decree 
does not expressly award it. Secondly, that the lower Court was 
Kot right in awarding interest upon the principal sura decreed 
after the 18th September, 1876, when the jugdment-debtor depo
sited the money due from him in the Collector’s office, and that; 
at any rate the lower Court should not have awarded interest 
after the date when the Collector of Burdwan by a roobocary 
informed the Court that he had no objection to the money 
deposited to the decree-holder.

As regards the first question, although it seems that the prac
tice of the Court was not uniform for some time upon this matter, 
the later decisions establish that this Court has rofuscd to 
allow interest upon costs in cases where the decree is silent al)out 
it. Of these latter cases Ulfutunnissa v. Mohan L a i Sulial (4) 
and Ameroonissa Khatoon v. Meer Mahomet Mozaffir Jlossein 
Chowdry (5) are clearly in point. We think that these deci
sions are in accordance with the principle laid down in the 
P ull Bench decision (6). Following these decisions, we there
fore think that the judgment of the lower Court upon this point 
is not right. The judgment-creditor is not entitled to iutercBt; 
■upon the costs awarded in the decree.

(1) 1 W. K., Mis. Ap., 1. (4) 6 B. L. R., App., 33.
(2) 3. Moore’s I. A., 227. (5) 18 W. 11., lOl).
(3) 13 Ik ,  490, (6) 6 W . 11., P. i i . ,  U u .  l lu l ,  109.
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The learned Jutlge then proceeded to consider the other 8̂77
objection, Tpliicliis not material to this report. tooNDBR

B a h a i >o o p

M a r k e t ,  J.—I  concur. ram la ll
Appeal dismissed. Mooxveujee.
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OPJGINAL CIVIL.

Before S ir Biclianl G a r t\  Kt., Chief Justice, ajid M r, Justice Marliby.

HEMENDRO COOMAE MULLIGlt, son  o f R oopxam . MtftLicK (Pjdain- 1 R y Q
Tipjp) V. EAJBND EO LALL MOOjSTSHEE an d  a n o th e r  (D e fe n d a n ts ) .  2s and

Fehy. 11.
Joint Contractor Si Suit against—Res Judicata— Contract Act { I X  o f  IB>T2)----------  — ~

s. 43.

A  suit in ■which a decree has been obtained against one o f several joint 
makers of a promissory note, is a bar to a subsequent suit against the others*
The efiect of s. 43 of the Contract Act is not to create a joint and several 
liability in such a case. That section merely prohibits the defendant in such, 
a suit pleading in abatement, and thus places the liability arising from the 
breach of a joint contract and the liability arising from a tort on the same 
footing.

The rule laid down in the case of King  v. Hoare (1), and Brinsmead v.
Harrison (2), is one of principle, not merely of procedure.

A p p e a l  from a decision of Kennedy, J . ,  dated the 20th of 
August 1877. The suit was brought to recover the sum of 
Eg. 1,000, with interest at 12 per cent, per annum, due on a 
promissory note payable on demand, made in Calcutta by one 
Grourhurry Shaw, in his name and in the names of liis part
ners, the defendants, on the 28th of l^ovember 1873. The plain- 
tifp, on the 2nd September 1874, brought a suit against the two 
present defendants and Gourhurry Shaw on the promissory 
note, and in that suit the defendants did not appear. The suit 
■was heard as an. undefended suit, and the plaintiff obtained a 
decree against the defendant G-ourhurry alone for the whole 
amount of the note, the decree ordering that the suit should 
be withdrawn as against the two present defendants with liberty

(1) 13 M. & W., 494, 505,
(2) L. E,, 7 0. P.,, 547.


